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Tue Strate or Frorma Ex REL. Samuet Z, Gonzaez, Cor- 
LECTOR OF RevENvE Escampra County, Puaintirr, vs. Co- 
LuMBus Drew, ComprroLLER, REsPoNDENT. 


Under the Statutes of this State the Collector ot Revenue is paid commis- 
sions with reference to amounts collected, under a warrant issued 
annually by the Assessor of Taxes, which warrant, with the annual 
assessment roll, is placed in the hands of the Collector. The com- 
missions are fixed by law with reference to the amount of collections 
made on each revenue account for each year, and not with regard to 
the sums which may be collected by each officer engaged in such ser- 
vice. In this case no question of jurisdiction is raised or considered 
it being immaterial in view of the conclusion reached. 


bd 


The relator filed a petition for an alternative writ of man- 
damus January 15, 1878, and the court ordered that the 
writ issue in accordance with the prayer of the petition. 
The alternative writ issued, and the facts stated in the peti- 
tion being admitted as true, and the question of the juris- 
diction of the court to control the judgment of the Comp- 
troller in the premises being waived, the case was submitted 
to the court for a construction of the statute involved. The 
other facts necessary to a full understanding of the case are 
stated in the opinion of the court. 


E. A. Perry for the Relator. 


The Attorney-General for the Comptroller. 
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Mr. Justice Westoort delivered the opinion of the court. 


The 65th Section of Chapter 1966, Laws, provides that 
‘the collector of revenue shall be entitled to commissions 
upon the amount of State taxes collected by him as follows: 
on the first thousand dollars, ten per cent.; on the next 
thousand dollars, five per cent.; on the next two thousand 
dollars, three per cent.; on the balance, one per cent. * * 
The commissions for collecting State taxes shall be audited 
and allowed by the comptroller, and paid by the Treasn- 
rer upon warrant therefor.” 

The relator, who was appointed collector of revenue for 
Escambia county on the 3d day of February, A. D. 1877, 
affirms in his petition that of the State taxes for 1876, he 
collected and made proper return of more than four thou- 
sand dollars, viz: the sum of $17,307.93. On four thousand 
dollars of this sum he claims commisssions at the rate 
stated in the above section as the commission on the first 
four thousand dollars. The comptroller declines to pay this 
sum, as the antecedent collector had collected of revenue 
for 1876 the sum of $3,998.99, and had received the com- 
pensation fixed for that portion of the first $4,000. The 
question presented is, whether the compensation is fixed 
with reference to collections upon each annual assessment, or 
in reference to the entire amount which the officer may col- 
lect ; and the whole question depends upon the construc- 
tion of the words “State taxes” in this section. If this 
term refers to each annual assessment, then the effect is to 
restrict the commission on the first $4,000 to the first $4,000 
of each annual assessment, in contradistinction to the first 
$4,000 which each officer may collect, and to render it im- 
possible for but one officer to receive this amount of com- 
missions on the annual revenue collected. If the other con- 
struction is correct, then the commissions upon the revenue 
are fixed with reference to the whole amount collected by 
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the officer during his term. The collection follows a war- 
rant issued annually by the assessor of taxes to the collector. 
This warrant accompanies the annual assessment book, and 
for the purpose of this proceeding must be regarded as par- 
taking of the nature of process. Each annual warrant is 
one process applicable to the entire collections to be made 
under it. In case of vacancy and reappointment, the new 
officer but executes the process of his predecessor. The in- 
tention of the Legislature was evidently to provide like com- 
pensation for the assessor and collector. Under the sixty- 
fourth section providing for the compensation of the assessor, 
it is clear that he is paid per the annual assessment. We 
think the clear intention of the Legislature was to provide 
compensation with reference to the collections made upon 
each annual assessment, and that the same rule applies 
whether one or more officers make the collections. Any 
other construction would be manifestly unjust to the officers 
engaged in this duty. If we take an officer whose annual 
warrant is to collect per thousand dollars, his second year’s 
compensation would be forty dollars. The terms of the 
law attach the compensation to the oflice, and the warrant isa 
process under which the collection is made for each annual 
assessment. The compensation is fixed with reference to 
the annual assessment. 

All questions as to jurisdiction herein are waived in the 
record by the respondent. 

The peremptory writ is denied. 

20 
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Tue Strate or Frorma Ex REL. ArrorNEY-GENERAL, Pram- 
TIFF, vs. Sruon JonEs, ResPONDENT. 


1. A pilot is not an officer within the meaning of the Constitution and 
Statutes of this State; he is a person invested by law with peculiar 
powers and privileges connected with commerce, for the exercise of 
which a qualification is required by the State. The privileges and 
powers which he has, being of a public nature, resulting from legisla- 
tive grant, are franchises. If he is exercising such franchises without 
the qualification prescribed by the State, an information in the nature 
of a guo warranto may be brought by the Attorney-General. 

2. A plea is a sufficient response to an information in the nature of a guo 
warranto, if it sets up facts showing a right to exercise the office or 
franchise alleged to have been usurped. Where a statute prescribes 
a qualification for exercising an office or franchise, the plea need not 
be framed in the words of the law. It is sufficient if the facts set up 
show clearly the right. 

3. Two years actual service on a pilot-boat on the bar of Pensacola as an 
able seaman, receiving during that time instructions from pilets rela- 
tive to the harbor, the bar, depth of water, courses, and the manage- 
ment of vessels, constitutes an apprenticeship within the meaning of 
the Statutes of this State controlling the subject. An actual binding 
out is not necessary. 


The information in the nature of a guo warranto in this 
" case was filed at the June term, A. D. 1876, the Hon. Wm. 
Archer Cocke being then Attorney-General, and Messrs. 
Jones and Mallory appearing for the relator. The respond- 
ent, Jones, filed both a general demurrer and a plea on the 
fifth day of August, 1876. The court disposed of the de- 
murrer at the June term, 1877. The other facts necessary 
to a full understanding of the opinion on the demurrer are 
stated in the opinion. 


Jones and Mallory for the Relator. 


The position of pilot for any port in this State is, under 
the laws of Florida, a public office. All pilots in this State 
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are appointed by virtue of an act of the Legislature ; they 
hold their offices during life and good behavior, have definite 
duties prescribed, fixed rates of compensation, are required 
to give bond, and are entitled to do all the business of pilots 
of the ports for which they have been respectively appointed. 
They are subject to penalties for misfeasance and malfeas- 
ance, and are protected by law in the enjoyment of their 
offices and emoluments. See Palmer vs. Woodbury, 14 Cal., 
45; People vs. Hayes, 7 How. (N. Y.) Pr., 248; Wood’s 
Case, 2 Cow., 29, note; 2 Hill, 196; 11 How. (N. Y.) Pr., 
240. 

In case of intrusion into or usurpation of such oftice, un- 
der a proceeding of information in nature of a quo warranto, 
to oust it is only necessary to allege such intrusion or usur- 
pation. Such usurpation, if not disproven, is of itself ade- 
quate cause for judgment of ouster. In this information 
usurpation of the office is alleged, and the ground of the 
allegation is specifically stated as being a failure on the part 
of respondent, Jones, to comply with the requirement of the 
3d Section of Act No. 31, Chapter 1893, Laws of Florida, ap- 
proved February 27, 1872, in this, that the said Simon Jones 
had never served a regular apprenticeship for two years on 
the bar of the port of Pensacola, on any pilot-boat thereon, 
although for five years previous to his reputed appointment 
as pilot there had always been at least three regular pilot- 
boats on the bar of the port of Pensacola. 

That it is not in the power of the pilot commissioners to 
cure a defect of this kind, nor in their discretion to ignore 
it in making appointments. See Palmer vs. Woodbury, 14 
Cal., 45. 

These are the essentials to a guo warranto proceeding. If 
they are found in the information, until respondent disproves 
them, relator’s case is sufficiently made out. 








308 SUPREME COURT. 





—____.., 








State ex rel. Attorney-General v. Jones—Opinion on Demurrer. 








Mr. Justice Westcorr delivered the opinion of the court. 


This is an information in the nature of a quo warranto, 
brought by the Attorney-General against the defendant, to 
show by what authority he exercises the oftice and franchises 
of pilot on the bar of the port of Pensacola. The ground 
upon which a judgment of ouster is sought, as stated in the 
information, is that at the time the defendant was appointed 
he did not possess the qualifications prescribed by law for 
such appointment, in that he had not served a regular ap- 
prenticeship of two years on a pilot-boat on said bar. To 
this information the defendant interposes a general demur- 
rer, at the same time filing a plea. Under the discretion 
vested in this court (Sec. 34, Chap. 1096, Laws,) we dispose 
of the demurrer first. 

The only question suggested by the brief of the relator as 
arising upon this demurrer is whether an information in the 
nature of a guo warranto is applicable to such a case? The 
relator insists that “the position of pilot for any port in this 
State is a public office ;” that to be eligible to such office 
the person must be qualified as the statute requires, and 
that in case of ineligibility this is the proper remedy. 

Is a pilot an officer? A pilot while engaged in the dis- 
charge of his special duty is an officer in the same sense 
that the master of the vessel is an officer ; both are mariners, 
having, it is true, dissimilar powers. But as to the general 
nature of their employment, concerning, as it does, primarily 
the navigation of the ship, the principal difference is the 
source from which their power and authority is derived. 
The pilot derives his authority from the law independent of 
any contract, while the master derives his position through 
contract, the law attaching to such position certain powers, 
rights and duties. Whether a pilot is an officer in the sense 
in which that term is used in the Constitution of this State, 
is a different question. It is very clear from an examina- 
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tion of the statutes upon this subject that the legislative de- 

artment of the government has not so viewed the matter. 
The Constitution (Sec. 14, Art. XVI.,) provides “that the 
Legislature shall not create any office the terms of which 
shall be longer than four years.” A pilot is not named in the 
Constitution ; he is a creature of legislative action, and the 
act regulating pilots and pilotage in this State has no limi- 
tation as to the duration of the appointment except good 
behavior. 

The Constitution (Sec. 10, Art. XVI.,) prescribes a par- 
ticular oath “‘ for each officer in the State ;” the Legislature 
does not require this oath of a pilot. 

The Constitution (Sec. 27, Art. IV.,) provides that “the 
Legislature shall provide for the election by the people, or 
appointment by the Governor, of all State, county or munici- 
pal officers not otherwise provided for by this Constitution.” 
A pilot is neither elected by the people nor appointed by 
the Governor ; he is licensed by the board of commissioners 
of pilotage. 

Section 13, Article V., of the Constitution, requires that 
“all grants and commissions shall be in the name and under 
the authority of the State of Florida, sealed by the great 
seal of the State, signed by the Governor and countersigned 
by the Secretary of State.” A pilot’s license or appointment, 
while it may be in the name of the State, is not required by 
the Legislature to be sealed, signed and countersigned, as 
here required. 

We cannot presume the Legislature to have been ignorant 
of ali these provisions in respect to officers under the Con- 
stitution, and it results from the action of this department 
of the government as to pilots that they were not thought 
to be embraced in the term officers as used in the Constitu- 
tion. 

Were it our view upon mature reflection, after thorough 
examination, that the functions and powers performed by 








310 SUPREME COURT. 











State ex rel. Attorney-General v. Jones—Opinion on Demurrer. 








pilots were such as necessarily constituted them officers, 
then, even though they were only the creatures of legislative 
action, still they must have been either elected by the people 
or appointed by the Governor, (Constitution, Sec. 27, Art. 
IV.,) and the appointment by the board of Commissioners 
of Pilotage in this case would be without any foundation in 
law, because in direct conflict with this limitation of the 
Constitution. It is our opinion, however, that a pilot is not 
an officer within the meaning of any of these clauses of the 
Constitution. “By the universal assent of the maritime 
world, and in all jurisprudence, the master, the mate, and 
the pilot are placed under the general definition of mari- 
ners.” (1 Mass., 508; 10 Pet., 108.) This is his general 
classification. So far, therefore, as the general nature of the 
duties which he performs are concerned, he is no more an 
officer of the State government, subject to be called to ac- 
count for the usurpation of powers, than the master of a 
vessel is. There is, however, a very material and essential 
difference as to the source from which they derive their 
power and the purpose of its exercise. The master as mas- 
ter derives his position and employment from the owner 
and by contract, like any employe of a merchant or farmer. 

The pilot is an instrument of the law, a means created 
and employed by the sovereign to promote commerce, and 
to such end is invested with certain power and authority 
as to navigation. This power and authority is vested in 
him by the government as a means or method through 
which its right and duty to prescribe rules of navigation, 
(one of the essentials to general well regulated commercial 
intercourse,) is exercised. This power is the result of an ex- 
clusive grant to him and his class by the government. A 
particular method for his appointment is prescribed, qualifi- 
cations to constitute eligibility to appointment are required, 
and the amount of the fees and tolls that he may collect for 
his services is fixed by law, and not by contract. These 
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powers appertain to the public, affect an interest of great 
magnitude to all commerce and commercial people, and can 
exist in the hands of the citizen only by virtue of legislative 
grant. 

While we think it clear that a pilot is not an officer with- 
in the meaning of the Constitution, still he is invested with 
powers and privileges which do not appertain or belong to 
every citizen. In this country, and under our institutions, 
such rights, privileges, and powers as these, invested by law 
in the citizen, being of a public nature appertaining to com- 
merce and exercised by virtue of legislative grant, are fran- 
chises. Such is the result of the application of the princi- 
ples established by the authorities to the rights and powers 
of a pilot. Mr. Justice Spencer, in the case of The People 
vs. The Utica Insurance Co., speaks of franchises as immu- 
nities and privileges in which the public have an interest as 
contradistinguished from private rights, and which cannot 
be exercised without authority derived from the sovereign 
power. Says he: “If in England a privilege in the hands of 
a subject, which the King alone can grant, would be a fran- 
chise, with us a privilege or immunity of a public nature 
which cannot legally be exercised without legislative grant, 
would be a franchise.” (15 John., 387.) Like views are 
expressed by Mr. Justice Breese in the case of The People, 
ex vel. Kerner, e¢ al., vs. Ridgley, e¢ al., 21 Ill., 66. The 
right to build and use a railway and take tolls or fares is a 
franchise of the prerogative character which cannot be ex- 
ercised without some special grant of the Legislature. (25 
Vt., 433.) Soin England, to have a fair and market with 
the right of taking toll is a franchise. So the right of tak- 
ing toll at bridges, wharfs, and the like, is a franchise. (2 
Inst., 220.) In this country the right to take tolls at a ferry 
is a franchise. In the case of a pilot, his right to collect fees 
fixed by law for services concerning the commerce of the 
country, being of a public nature resulting from legislative 
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grant, is a franchise. When such franchises are granted, 
and in order to their exercise qualifications are prescribed, 
the exercise of such franchises by a person not having the 
requisite qualifications is a usurpation. The remedy here 
invoked is the proper method by which the State may re- 
quire the defendant to show by plea and prove a full and 
complete right and title to the franchise claimed. The in- 
formation here alleges that this party at the time of his ap- 
pointment had not served a regular apprenticeship of two 
years on a pilot-boat on the bar of the port of Pensacola. 
This, as to that port, is under the law a necessary qualifica- 
tion for such an appointment. The demurrer here inter- 
posed admits this allegation to be true, and the result is 
that it must be overruled, with liberty to defendant to plead. 


At the January term, A. D. 1878, Messrs. Jones and 
Mallory, representing the relator, moved the court “to 
strike out the plea, because the same is irrelevant, insufti- 
cient and not responsive to the information, and for judg- 
ment of ouster.” The plea set up a license granted by the 
board of pilot commissioners of the port of Pensacola 
February 16, 1876, and a bond conditioned to perform the 
duties of a pilot, and in response to the allegation of the 
information that respondent had not served a regular ap- 
prenticeship for two years, plead the facts stated in the 
following opinion of the court. 


Jones and Mallory for the motion. 


Respondent, though purporting to answer said informa- 
tion, says, under the heading number one, in said an- 
swer: “That he has exercised, enjoyed and performed the 
franchise, functions and duties of the oftice of pilot on the 
bar of the port of Pensacola, Escambia county, State of 
Florida, since February 16th, 1876, and denies that he has 
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performed such duties without warrant or authority, as in 
said information alleged.” 

As to the insufficiency and inadmissibility ofthe forego 
ing plea, see 12 F'la., pp. 264-5-6. 

The remainder of respondent’s answer or plea under- 
takes to justify the exercise and enjoyment of said franchise 
by him. But throughout he omits to allege compliance 
with the essential requirement without which, under our 
law, no pilot can be appointed. 

In overruling respondent’s demurrer to the information 
in this cause at the last term of court, Juge Westcott, allud- 
ing to the requirement of service as a regular apprentice for 
two years on a pilot-boat on the bar of the port of Pensa- 
cola, said : 

“This, as to that port, is, under the law, a necessary qual- 
ification for such an appointment.” 

“ The defendant must se¢ wp, and must show that he has 
a good title. The State is only to answer his particular 
claim. He must at once show complete title. If he fails, 
judgment must be given against him.” 12 Fla., 265-6. 

Respondent, under the 9th heading of his answer, says 
that he was employed for different periods on certain boats 
on the bar of Pensacola. 

The question of his competency or experience is not ma- 
terial. The “necessary qualification” of having served a 
regular apprenticeship of two years on a pilot-boat on the 
bar, is omitted from his showing of title, and in that re- 
spondent has failed to set up a good title. 


Mr. Justice Westcott delivered the opinion of the court. 


The demurrer to the information being overruled, the 
defendant, in response to the allegation that he has not 
served a regular apprenticeship of two years on some pilot- 
boat on the bar of Pensacola, “ pleads that he was employed 
upon and performed his duties for the term of two years 
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on the pilot-boat Clarence Barkly, No. 4, receiving instruc- 
tions from the pilots on board relative to the harbor, the 
bar, depth of water and courses, and the management of 
vessels ; that he was also employed upon the bar by Ben- 
jamin F’. Stearns, a licensed pilot upon a licensed pilot-boat 
called the Ella for the term of two years, and also was em- 
ployed upon the pilot-boat Lochiel, by Armstrong Baker, a 
licensed pilot upon the bar of Pensacola, for the term of 
eighteen months, and he was also employed by Henry 
Watts, a regular licensed pilot on said bar for the term of 
one year, making a term of service on said bar of Pensacola 
of six years and a half previous to his examination and li- 
cense as pilot on said bar; that the services rendered as 
aforesaid were those of an able seaman, with a view to per- 
fect himself in the duties appertaining to the office of pilot.” 

The Attorney-General, through “ Jones aud Mallory, at- 
torneys,” now moves the court to strike out the plea, because 
the same is irrelevant, insufficient and not responsive to the 
information, and for judgment of ouster. 

The defendant here, while not alleging an “ apprentice- 
ship,” in the words of the statute, does set up six and a 
half years previous service with licensed pilots on pilot-boats 
on the bar of Pensacola, and that during two years of this 
service he was receiving instructions from pilots relative to 
the harbor, depth of water, and courses, and the manage- 
ment of vessels, alleging, at the same time, that he was an 
able seaman, and that such service was with a view to per- 
fect himself in the duties of a pilot. 

In view of the conclusion we reach, we do not deem it 
necessary to consider whether this motion, looking to the 
precise character of the plea, is the proper method to raise 
the question whether the facts therein set up constitute a 
good defence to the action, or whether it is a plea so defec- 
tive that it may be treated as confessing the usurpation, 
and for that reason a judgment of ouster may be awarded. 
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In the case of the State vs. Gleason, 12 Fla., 264, the plea 
stricken out was but a repetition of pleas already deter- 
mined insufficient, and it was apparent that there was no 
sincerity in the defence. To this point, see also Rex vs. 
Phillips, Stra., 394 ; High’s Ex. Rem., 524. In addition to 
this, it will be seen by reference to the case of the State vs. 
Gleason, that a final judgment of ouster was not awarded 
upon the view of the court that the plea was insufficient, 
but upon a failure to file a good plea, after one pronounced 
immaterial and irrelevant had been stricken out. In other 
words, upon a default in pleading by which the usurpation 
was confessed. 

The statute controlling the question here raised is as: fol- 
lows : 

“ That pilots on any of the bars of this State, in addition 
to the qualifications as pilots now required by law, shall 
hereafter be required to have served a regular apprentice- 
ship of two years on some pilot-boat, on any such bar.” 

It is not denied by the State here that the defendant has 
every qualification other than a two years’ regular appren- 
ticeship as required by the statute, and the precise question 
presented by this motion is whether two years’ actual ser- 
vice on a pilot-boat on the bar of Pensacola as an able sea- 
man, with a view to perfect himself in the duties of a pilot, 
receiving instructions from the pilots on board relative to 
the harbor, the bar, depth of water and courses, and the 
management of vessels, do not, within the meaning of the 
statute, constitute a “regular apprenticeship.” It is not 
necessary that the defendant should plead in the language 
of the law that he has served a regular apprenticeship. On 
the contrary, the proper method is to plead such facts-as in 
his judgment constitute a regular apprenticeship, thus af- 
fording the opportunity of raising an issue either of law or 
fact upon the issue. 

What is a regular apprenticeship within the meaning of 
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this statute? At common law, we do not find any system 
of apprenticeship recognized or established, through which 
the exclusive right to exercise any trade or profession was 
derived. There every man might use what lawful trade he 
pleased. 11 Co.,53. “ Without an act of parliament, no 
man may be restrained either from working in any lawful 
trade, or using divers mysteries or trades.” This matter 
was for years the subject of discussion in England ; the ad- 
versaries to such legislation maintaining that such enact- 
ments tended to establish monopolies, and that all such re- 
strictions were pernicious to trade—the advocates of the 
system maintaining that the want of such enactments led to 
unskillfulness in trades, which was equally, if not more 
detrimental to the public than monopolists of this charac- 
ter. The advocates of the system prevailed in the contest. 
and there was an enactment covering the subject, making 
apprenticeship obligatory. (5th Eliz., Ch. 4,§31.) In 1814, 
under the provisions of the act of 54 Geo. 3, Ch. 96, appren- 
ticeship ceased to be obligatory. The construction of the 
early acts by the courts defined apprenticeship, and these 
rulings are eminently suggestive. The statute of 5th Eliz., 
Ch. 4, §31, enacted: “ That it should not be lawful to any 
person or persons, other than such as then did lawfully use or 
exercise any art, mystery or manual occupation, to set up, 
occupy, use or exercise any craft, mystery or occupation, 
then used or occupied within the realm of England or Wales, 
except he should have been brought up therein seven years 
at the least as an apprentice ; nor to set any person on work 
in such mystery, art or occupation, being not a workman at 
that day, except he should have been apprenticed as afore- 
said, or else being served as an apprentice as aforesaid, be- 
came a journeyman, or hired by the year, upon pain that 
every person willingly offending, or doing the contrary, 
shall forfeit and lose for every default forty shillings for 
every month.” 
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Of this statute Blackstone remarks that “ the resolutions 
of the courts have in general rather confined than extended 
the restriction, and that following the trade seven years 
without any effectual prosecution, either as a master or a ser- 
vant, is sufficient without an actual apprenticeship,” citing 
as authority for this commentary Lord Raym., 79. Wallon, 
qui tam, vs. Holton, Tr. 33, Geo. II. (by all the judges.) 

The same view is announced in the other cases covering 
the question. Holt, C. J., in Froth’s case, (1 Salk., 67,) held 
that service as an apprentice beyond sea seven years excused 
from the penalties of this statute; that it was not necessary 
that the party should be bound. 

In the case of Regina vs. Maddox, (2 Salk., 613,) the court 
held that “ upon indictments on the statute of 5 Eliz., in evi- 
dence we allow following the trade for seven years to be suf- 
ficient without any binding, this being a hard law.” , 2 
Wils., 168; 1 Bl., 233 ; Show., 242; 2 Keb., 400; 12 Mod., 
401; 10 Mod., 70. 

The undoubted result of the English cases is, that within 
the meaning of the statute of 5 Elizabeth an apprenticeship 
is established “if the defendant can in any manner prove 
the following of the trade for seven years, and that this will 
be sufficient without any binding.” Buller’s Nisi Prius, 
193. 

This question of qualification for trades, involving skill and 
practice, we do not find has been the subject of like legisla- 
sion in the United States. In this country the doctrine of 
the common law prevails. Here, as a general rule, every 
man may use whatever lawful trade he pleases. It is left 
to the community in which he resides to determine by his 
practice the extent of his knowledge and skill, and to extend 
their patronage according to their individual wants and judg- 
ment. , 

In this State there is no general statute regulating the 
subject of apprenticeship for trades. The statute of 1828 di- 
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rects judges of probate to bind out as apprentices poor or- 

phans, and the statutes of 1866, (Chaps. 1471 and 1557, laws,) 
authorize an apprenticeship of minors by their parents or 
guardians. These also authorize the apprenticeship of the 
children of paupers or vagrants and abandoned children. 
The purpose of this legislation, however, is simply to provide 
a means of support and partial education of sucli children. 
From such apprenticeship no exclusive rights as to the trade 
followed. It is an internal police arrangement looking te 
the employment and education of the indigent minor popu- 

lation of the State. It does not relate to adults. An ap 

prenticeship is required as a qualification only in cases where 
the employment is connected with quasi public functions or 
public franchises, as in the present case. This statute does- 
not in express terms require a binding. The purpose of the 
law is to secure knowledge, capacity, and skill in pilots. 
This is accomplished by regular, faithful, and active service 
under a competent pilot, as well without a binding as with 
it. In view of the fact that our legislation on the subject ot 
apprenticeship is restricted to minors, a construction of this. 
statute which would strictly confine the apprenticeship there 
required as a qualification to such apprenticeships as are pro: 
vided for by statute, would disqualify an adult from acquir- 
ing the position of a pilot. 1t would likewise shave the 
effect of restricting the common law rights of the parent, 
with the assent of the child, to apprentice the child to a 
pilot without the intervention of a judicial ofticer, for this 
is the only authority which, under the statute, has power to 
bind out. We cannot hold that the Legislature required 
such an apprenticeship as this. When we leave the statute 
we must look to the accepted definition of the word appren- 

tice at the common law, under the decisions controlling the 
subject. We find that under these decisions, in a matter af- 
fecting materially the whole trade and commerce of England, 
the courts have held that a service in the trade or a follow 
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ing of the occupation for the time required is an apprentice- 
ship, and that a binding is not necessary. 

Our conclusion is, the statute not expressly requiring a 
binding, that such service as is set up in this plea is sufti- 
cient, and that the requirement of a regular apprenticeship 
is complied with by proof of regular service and employ- 
ment of such character as is stated in this plea under a com- 
petent instructor in the particular business. 

The motion is denied. 





Catvin L. Rosson, AprELiant, vs. Jonn O. Marrnews, 
APPELLEE. 


1. What purports to be a bill of-exceptions, unattested by the signature of 
the Judge, but signed and agreed to by counsel for the respective par- 
ties, and filed here as an original paper, cannot be considered in this 
court. 

2. A bill of exceptions, to be available, must be signed by the Judge, and 
an original paper, purporting to be a bill of exceptions filed in this 
court, in addition to and separate from the record as regularly certi- 
fied, constitutes no part of the record of the judgment of the Circuit 
Court, and where otherwise there is no error alleged or perceived, the 
judgment will be affirmed. 


Appeal from the Circuit Court for Duval county. 

The appellee recovered a judgment against appellant for 
$819.07 and costs, in an action of assumpsit upon an open 
account. The appellant moved for a new trial on the ground 
that the verdict was contrary to the weight of evidence and 
the law of the case, and on the ground of newly discovered 
evidence. The court overruled the motion. The other facts 
are stated in the opinion of the court. 


J. C. Marcy for Appellant. 
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J. M. Baker tor Appellee. 
Mr. Justice Westcorr delivered the opinion of the court. 


What purports to be a record of this case is a certified 
copy of the record of the Circuit Court, and unattached and 
separate therefrom we find an original paper filed in this 
court purporting to be a bill of exceptions. This paper has 
attached to it an agreement as follows: 

“Tt is agreed that the signature of judge be waived, and 
that the bill of exceptions herein filed shall be good and 


effectual for all purposes. 
“J. C. Maxey, 


Attorney for Appellant. 
“Jas. M. Baker, 
Attorney for Appellee.” 

The statutes of this State and the uniform practice of this 
court require that a bill of exceptions, to be available in this 
court, must be signed by the judge. In the case of Proctor 
vs. Hart, (5 Fla., 470,) this court held that the judge alone 
(except in case of his refusal, which is provided for in the 
statute, Thomp. Dig., 351, §3,) is authorized to attest a bill 
of exceptions; and in Tompkins vs. Eason, (8 Fla., 15,) this 
court remarked that to commend evidence to the considera- 
tion of the appellate court, it must be incorporated into a 
bill of exceptions, attested as is provided for by the statute. 

Even in those States where the practice has been for 
counsel to sign special or agreed cases on trials at law, such 
agreed case must be spread at large upon the record as con- 
stituting the only legitimate ground for the action of the 
court. 16 Pet., 301. In all such cases it is necessary that 
such statement must in some manner be made a part of the 
record of the judgment of the Circuit Court. 1 Wall., 102. 

The judgment is affirmed. 
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Tur Crry or JACKSONVILLE, APPELLANT, vs. A. W. Lawson, 
APPELLEE. 


Where there is no bill of exceptions in a case at law, attested by the 
judge or by bystanders, as provided by statute, the Supreme Court 
cannot examine the testimony and proceedings had at the trial, or 
or upon @ motion for a new trial. The court cannot examine ques- 
tions arising on the trial, or on such motion, presented by mere agree- 
ment of counsel. 


Appeal from the Circuit Court for Duval county. 

The appellee recovered judgment in an action upon the 
case for $275, damages and costs, on the ground stated in 
the opinion of the court. The other facts necessary to an 
understanding of the case are stated in the opinion of the 
court. 


EF. M. Cheney tor Appellant. 
J. C. Marcy for Appellee. 
Tue Cuter Justice delivered the opinion of the court. 


This was an action to recover damages for injuries sus- 
tained by the appellee in his person from falling into a 
sewer, or ditch, in the street, owing to the negligence of the 
appellant. 

The counsel have submitted the case upon briefs. On 
examining the record, we find no exceptions attested by the 
judge, as required by law. A memorandum, purporting to 
be signed by counsel, is copied into the papers returned by 
the clerk, which purports to give an abstract of testimony 
given on the trial. There is also a memorandum of the 
clerk to the effect that a motion for a new trial was made 
by the appellant upon the ground that “ the defendant hag 
discovered new evidence, important and material to its 


case, since the trial of this cause, and for other good and 
21 
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sufficient reasons to be argued upon the hearing of this mo- 
tion,” and that the court refused the motion, “ to which 
ruling the defendant excepted and gave notice of appeal.” 
This is the only exception sought to be taken in the case, 
and even this is not attested by the judge. 

The appellant assigns for error : 

1. That the verdict was not supported by the evidence. 

2. That the damages were excessive. 

3. Surprise by plaintiff’s testimony; and 

4, That the court refused a new trial. 

In the absence of a bill of exceptions, there is no method 
known to the law of informing this court of the proceedings 
had upon the trial. Our action must bear upon the action 
of the court and the statute, and the rules plainly point 
the method of bringing such proceedings here to be reviewed. 
We must not be expected to decide moot questions, such as 
may be presented upon stipulations of counsel, for such 
course is liable to result in great abuse of public justice, and 
may be unjust and prejudicial to a circuit judge, if it should 
happen that the counsel have presented a case and ob- 
tained a reversal or aftirmance of supposed rulings, which 
would “surprise ” the judge when brought to his notice. 
Hence the statute and rules have made provision of the 
means by which questions may be brought here for review ; 
and while these methods are possible, we have no right to 
adopt any other. This court is bound by the law There is no 
question of jurisdiction, or sufficiency of pleading, or of the 
form or substance of the judgment, and therefore nothing up- 
on which this court can pronounce judgment on the record be- 
fore us as to the alleged errors. Cases like the present have 
often been presented to the court, and as often been dis- 
missed, or the judgment affirmed—one of them, (Robinson 
vs. Matthews,) at this term, for similar reasons. 

The judgment is aftirmed. 
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J. A. Loring er AL., PLarmtirrs 1n Error, vs. W. L. Wrr- 
ticH, Derenpant IN Error. 


1. A writ of error issued to bring up a judgment wherein the plaintiff in 
error and nine others were parties defendant, being responded to by 
sending the record of a judgment wherein the plaintiff in error is the 
only party defendant, will be quashed on motion. 


2. If, however, before entry of the order, the plaintiff in error moves to 
amend the writ so as to make it conform to the record, this court 
may, under its statutory powers, allow the amendment. The prac- 
tice in England and the United States as to amending writs of error 
considered. 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the court. 


E. A. Perry tor the motion to guash and contra the mo- 
tion to amend. 


Geo. P. Raney for the motion to amend and contra the 
motion to quash. 


Mr. Justice Westcorr delivered the opinion of the court. 


Wittich, the defendant in error, here moves to dismiss the 
writ of error, upon the ground of misjoinder of plaintiffs. 
The action in the Cireuit Court was brought by Wittich 
against Loring and eight other persons as partners. There 
was service as to Loring only. The judgment as originally 
entered was against Loring and the other defendants, nam- 
ing them. This judgment was subsequently amended by 
order of the court, and it stands against Loring alone. The 
precipe for the writ of error is entitled in a case wherein 
John A. Loring e¢ als. are defendants, and the writ of error 
is toa judgment described ds against John A. Loring and 
nine others, naming the parties. 

This writ of error has brought to this court a record of a 
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judgment wherein the plaintiff in error is the only party de- 
fendant to the judgment, while the writ which was brought, 
and which he caused to issue, was to a judgment wherein 
nine others with him were parties defendant. The case then 
is one wherein a writ of error to bring up the record of one 
judgment is responded to by sending the record of another 
and different judgment, the difference in the judgment be. 
ing that one only of the defendants is a party defendant to 
the judgment brought up, while the judgment in the record 
of which error is alleged and complained of is against nine 
others. 

No person can bring a writ of error to reverse a judgment 
who was not party or privy to the record, or who was not 
injured by the judgment, and therefore is to receive advan- 
tage by the reversal thereof. The writ itself alleges mani- 
fest error in the judgment to the damage of the party suing 
it out. The fact must be consistent with the statement, and 
parties cannot unite who have not been prejudiced by the 

judgment. Bacon’s Abdg., Error B; 2 Saunders, note 6, 46; 

Parker vs. Lawrence, Hob. 70; Cro. Jac., 138. In the ac- 
complished Attorney Styles’ Practical Register, 281, it is 
said: “ All parties that are grieved by an erroneous judg- 
ment may join in a writ of error to reverse the judgment, 
for this stands with justice; but persons that are not dam- 
nified by it cannot join with others that are damnified by it 
to reverse it, (Mich. 22, Car B. R.,) for the law will not 
favor any to sue who have no cause nor are concerned.” 

In trespass against three, there is judgment against two of 
them by default ; the third justifies, and it is found for him. 
The two only may bring a writ of error, for he for whom 
the judgment is cannot say that the judgment was to his 
prejudice. Canon vs. Abbot, 1 Lev., 210. This is the rule in 
the English Courts, and the like rule prevails in the Ameri- 
can. 

In the case of Jaqueth and Paddock vs. Jackson and 
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House, (17 Wend., 434,) a suit in tort was commenced 
against two, but only one was summoned and declared 
against, and judgment was rendered against him. Both of 
the defendants united in suing out a writ to reverse the 
judgment. The Supreme Court of New York held that the 
writ should be quashed. In Shaw eé als. vs. Blair, (4 Cush., 
97,) there was trespass against three defendants, and judg- 
ment was rendered against one only. Upon a writ of error 
in favor of three, the court held that the defendant against 
whom the judgment was rendered was alone entitled to re- 
verse the same by error, and quashed the writ in favor of 
the three. 

The conclusion of the court is, therefore, that the motion to 
quash the writ is well taken; but the plaintiff in error (Loring) 
here moves to amend by striking out the names of the par- 
ties plaintiff in error who were not parties defendant to the 
judgment in the Circuit Court, and to the question thus 
raised we address ourselves. A writ of error was amendable 
at common law, and in the Supreme Court of the United 
States, where its jurisdiction is regulated by the acts of Con- 
gress prescribing the method of proceeding, it was held, an- 
terior to the act of Congress of June 1, 1872, (ch. 255, sec. 
3, vol. 17, page 196,) that a writ of error could not be 
amended. Mr. Chief-Justice Taney, in Hodge e¢ al. vs. 
Williams, (22 How., 88,) speaking for the court, says: “ The 
amendment proposed cannot be made here. An amendment 
presupposes jurisdiction of the case, and this court have no 
appellate power over the judgment of the court below, un- 
less the judgment is brought here according to the act of 
Congress, that is by writ of error; and that writ, from its 
nature and character, must be sued out by the party who 
alleges error in the judgment of the inferior court. This 
writ is not mere matter of form, but matter of substance 
prescribed by law and essential to the jurisdiction of this 
court, and if it were amended here by making the plaintifis 
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in error defendants and the defendant in error the plaintiff, 
it would be a new writ made here and not the one issued by 
the officer appointed by law. Upon this principle the court 
have uniformly refused to amend writs of error.” This last 
statement seems to be a mistake, for a writ of error was 
amended in Deneale vs. Stimps’ Extrs., 8 Pet., 527. Since 
the statute of June 1, 1872, amendments within its terms 
have been allowed. (15 Wall., 684.) The question, there- 
fore, in this matter is, have we any statute of force in this 
State authorizing this amendment ? 

Under the statute of 5 Geo. I., ch. 13, the English courts 
amended a writ of error in the precise particulars in which 
this writ is now sought to be amended. That statute pro- 
vided: “ That all writs of error wherein there should be any 
variance from the original record, or other defect, may and 
shall be amended and made agreeable to such record by the 
respective courts where such writ or writs of error shall be 
made returnable.” This statute is in force in this State, 
(Thomp. Comp. Manuscript, page 38,) unless it is superseded 
by the 74th section, chap. 1096, laws 1861, and if it is so su- 
perseded, the same power is vested in the courts under the 
74th section. 

In Verelst and Smith vs. Rafael, 2 Cowp., 425, there was 
trespass and false imprisonment against two ; one only was 
found guilty. There was a writ of error in the name of 
both, and it was amended by striking out the name of the 
defendant who had judgment below. 

Lord Mansfield, in disposing of the motion to amend, 
said: “The ground upon which the application for quash- 
ing the writ of error in this case is founded, is because it 
does not agree with the original record,” and the power to 
amend is derived from 5 Geo. I., ch. 13. In disposing of 
the motion, he remarked: “If there were any doubts they 
ought to be extended as far as possible, because it is for the 
furtherance of justice.” A similar ruling was made in the 

















JANUARY TERM, 1878. 327 








Loring et al. v. Wittich—Opinion of Court. 








cases of the Sword-blade Company vs. Dempsey, 2 Str., 
892; 1 Str., 683. In the American courts a like liberal 
rule has prevailed in the matter of amendments of writs of 
error. 2 Litt., 145; 9 Cow., 304; 12 Ga.,.270; 4 Ga., 403; 
7 Ala., 577; 8 Ala., 273; 9 Ala., 731; 11 Ala. 

Our conclusion is that the amendment is duly applied for 
and should be allowed. Before disposing of this case, we think 
it proper to allude to the question of jurisdiction which has 
been mentioned in the argument, (and which seems to have 
been the view entertained by the Supreme Court of the 
United States,) which is, that unless all the requirements of 
the statute controlling the subject are complied with strictly, 
there is no power of amendment in the court, the defect be- 
ing jurisdictional. 

The jurisdiction of this court is derived from and defined 
by the Constitution. It does not proceed from legislative ac- 
tion. A writ of error is a method prescribed by the Legisla- 
ture through which our jurisdiction is exercised. Such writ 
is in the nature of a new action. Any defect in it is subject 
to objection, as in any original writ. If proper parties are 
not joined, the defendant in error may, under our practice, 
object by motion to dismiss. Such motion is in the nature 
of a plea in abatement of the writ. This court having gen- 
eral jurisdiction to issue, hear, and determine writs of error, 
such a motion cannot be likened to a strict plea to the juris- 
diction of the court. Such motion is in the nature of a dila- 
tory plea. It defeats, if successful, the particular proceed- 
ing, suit, or action, without reference to the general right of 
action or the jurisdiction of the court over such particular 
action when properly instituted. 

The amendment is allowed, the plaintiff in error to pay 
costs of both motions. 
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A. C. Barnert, Piarmntirr wy Error, vs. J. B. Toeni, De- 
FENDANT IN ERROR. 


1. An order of the Circuit Judge refusing to allow a supersedeas upon an 
appeal from the County Judge in a case at law, is not a final judg- 
ment from which an appeal, or writ of error, will lie. 


2. Semble : There is no provision of the Constitution or statutes author- 
izing a review in the Supreme Court, by appeal or writ of error, of a 
determination by the Circuit Court upon an appeal from a judgment 
of the County Judge in proceedings before him, relating to the un- 
lawful detention of lands and tenements. 


Writ of error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the court. 


A. A. Knight for Plaintiff in Error. 
Tue Cuier-Justicr delivered the opinion of the court. 


This is a writ of error to the Circuit Court for Duval 
county. The papers before this court, and which constitute 
the record, consist, jirst, of a petition of plaintiff in error 
addressed to the circuit judge, alleging that he had been 
summoned before the county judge, under the act of Feb- 
ruary 24, 1875, relating to proceedings against delinquent 
tenants, and had been tried, and judgment had been ren- 
dered against him by the county judge, from which judg- 
ment he had appealed, but the county judge refused to en- 
tertain the appeal and to allow a supersedeas ; wherefore 
he presents his petition to the circuit judge praying that a 
writ of supersedeas be allowed ; and, second, an order signed 
by the circuit judge denying the petition on the ground 
that an appeal does not liein such case ; and this is entered 
of record. 

This writ of error is prosecuted upon this determination 
of the circuit court, to reverse it. 
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Two difficulties seem to stare us in the face at the outset. 
The constitutional power of this court is limited to “ ap- 
pellate jurisdiction in all cases at law and in equity com- 
menced in circuit courts,” and “appeals from the cireui* 
court in cases arising in the county court as a court of 
probate, and in the management of the estates of infants, 
and in criminal cases commeuced in the circuit court,” and 
to certain original writs. Const. Art. VI. Sec. 5. 

The first difficulty is that there is no judgment of the 
cireuit court in any case “commenced in the circuit court” 
or elsewhere, the only determination in the matter being a 
refusal to allow a supersedeas upon an appeal from the coun- 
ty judge. The circuit judge merely declines to act and ren- 
ders no judgment in the proceedings sought to be brought 
before him ; and as there is no final judgment, there is noth- 
ing to appeal from, or to which a writ of error will lie un- 
der the statute regulating appeals and writs of error; and 
second, (it is deemed proper to add,) had there been a judg- 
ment of the circuit court in the case upon the appeal, either 
upon a review ora dismissal of the appeal, it must have 
been final so far as the power of review of this court is con- 
cerned. 

The county judges have such jurisdiction relating to the 
‘“nnlawful detention of lands and tenements, subject to the 
appellete jurisdiction of the circuit court, as may be provid- 
ed by law ;” but there is no provision in the constitution or 
statutes authorizing a review of these proceedings by this 
court by writ of error or appeal. 

The writ of error is therefore dismissed. 
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J.D. Bucky, Apretuant, vs. Toro. H. Witiarp, ArPELLEE. 


1. The provisions of Sections 43 and 44 of Chapter 2040, Laws of 1875, 
which authorize the filing of a transcript of the judgment of a Jus- 
tice of the Peace in the office of the clerk of the Circuit Court, and 
the entry of a memorandum of the filing of such transcript in the 
judgment docket, and the issuing of execution on such judgment by 
the clerk, are held to be not in conflict with Section 8 of Article VI. 
of the Constitution. The proceeding does not call into action or de 
pend upon the jurisdiction of the Circuit Court. Whether the judg- 
ment so docketed becomes “a judgment of the Circuit Court,” is 
question not necessarily involved, as the statute may be operative 
without reference to it. 

2. A part of a statute, or section of a statute, may be unconstitutional 
and void without affecting the validity of other parts, if they be not 
dependent upon each other. 

$. Whether a Circuit Court has the power to set aside an execution issued 
by the clerk upon a transcript of a justice’s judgment: quere? (See 
Th. Dig., 360, Sec. 6.) 

Westcott, J., dissenting, thought the judgment should have been re- 
versed and the case remanded with directions to quash the writ. 


Appeal trom the Circuit Court tor Duval county. 

Willard recovered a judgment against Bucky for seven- 
ty-three dollars before a justice of the peace of Duval county. 
and filed a transcript thereof in the office of the clerk of the 
circuit court of that county, and the judgment was entered 
in the docket of circuit court judgments, and the clerk then 
issued an execution under which the sheriff was about to 
proceed, when defendant made his affidavit that the execu- 
tion was issued illegally, because no legal execution could 
issue from the circuit court upon a judgment rendered by a 
justice of the peace, and that no part of said execution is 
justly or legally due. 

Upon this affidavit and upon the transcript of the judg- 
ment, filed and docketed, a motion was made to set aside 
the execution upon the grounds stated. This motion was 
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made under the act of February 15, 1834. Th. Dig., p. 360, 
Sec. 6. 

The court denied the motion, and from this judgment 
the defendant in the execution appeals. The ground upon 
which it is alleged the court committed an error is that an 
execution could not be legally issued from the circuit court 
to enforce a judgment rendered in a justice’s court. 

It is urged that the provision of Section 44 of Chapter 
2040 of the Laws of 1875, are in conflict with the Constitu- 
tion. (Sections 8 and 15 of Article V1.) 

The eighth Section of Article VI. reads thus: - 

“ The circuit court shall have original jurisdiction in all 
cases in equity; also in all cases at law in which the de- 
mand or value of the property involved exceeds one hun- 
dred dollars, * * * and final appellate jurisdiction in 
all civil cases arising in a court of a justice of the peace in 
which the account or value of property involved is twenty- 
five dollars and upwards.” Section 43 of the act of 1875 
provides that a transcript of a judgment rendered by a jus- 
tice of the peace may be filed and docketed in the office of 
the clerk of the circuit court of the county ; that the “ time 
of the receipt of the transcript by the clerk shall be noted 
thereon and entered in the docket of circuit court judg- 
ments, and from that time the judgment shall be a judg- 
ment of the circuit court, and enforced in like manner as 
other judgments of the circuit court. No judgment ren- 
dered by a justice of the peace shall be a lien on real estate 
until a transcript thereof shall be filed in the office of the 
clerk of the court and docketed.” 

Section 44 reads as follows : 

“If the judgment be docketed with the clerk, the execu- 
tion shall be issued by him to the sheriff of the county, and 
have the same effect, and be executed in the same manner 
as other executions and judgments of the circuit court.” 
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Alva A. Knight for Appellant. 
John E. Hartridge tor Appellee. 
Tuer Cuter Justice delivered the opinion of the court. 


Jurisdiction is defined to be an authority or power which 
a man hath to do justice in causes of complaint brought be- 
fore him. Tomlin’s Law Dic., 6 Peters, 709. “Any move- 
ment by a court is necessarily the exercise of jurisdiction. 
If the law confers the power to render a judgment or decree, 
then the court has jurisdiction. What shall be adjudged or 
decreed between the parties, and with which is the right of 
the case, is judicial action by hearing and determining it.” 
12 Peters, 718; 2 How., 338. 

The Circuit Court was not invoked in the proceedings 
here brought in question to entertain any cause or matter, 
or to render a judgment upon a demand of any amount 
whatever. The exercise of the jurisdiction of that court 
was not called into requisition by any process, pleading or 
proceeding, for the purpose of establishing any indebtedness 
or liability or right of property. It is not pretended that 
that court exercised any of its functions, or that its “ juris- 
diction” was called into action for any of the purposes 
impliedly inhibited by the Constitution. 

The objection is this, that as the Circuit Court could take 
no jurisdiction of an action upon a demand less than one 
hundred dollars, therefore it must follow that it was incom- 
petent in the Legislature to conter upon it any power to en- 
force a judgment rendered by a justice’s court; and because 
the Circuit Court could not render a judgment in the case, 
therefore there cannot be a judgment of the Circuit Court 
created by any process other than by the exercise of its 
_ jurisdiction, and consequently that its process cannot be 
legitimately used to enforce a judgment so created. This 
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is the argument deduced from the position of the appellant 
and from the assignment of error. 

Assuming, for the purposes of this case, that the Legisla- 
ture has no power to authorize a judgment to be entered as 
“a judgment of the Circuit Court” which the court itself 
has not power to enter, the inquiry still remains whether 
the Legislature may not prescribe the manner in which a 
judgment of a justice’s court may become a lien upon real 
property, and the manner in which such a lien may be en- 
forced. 

It is within the province of the Legislature to prescribe 
the “ powers and duties ” of justices of the peace. The Legis- 
lature may authorize them to render judgments, but prohibit 
them from issuing executions, conferring that duty upon 
the clerk of the Circuit Court ; the power and jurisdiction of 
the Circuit Court not being called into action in any degree. 
The Constitution authorizes the Legislature to prescribe 
the duties of the clerk, and there is nothing in the matter of 
his office which makes it incompatible to confer upon him 
the duty of issuing process under his hand or under the seal 
of any court, of which seal he may be the custodian, for the 
enforcement of a justice’s judgment. Nor would this trench 
upon the power or jurisdiction of the Circuit Court, or call 
for its exercise either by the court or by the clerk. Whether 
a judgment rendered by a justice of the peace may, in the 
mode indicated by the forty-third section of the act of 1875, 
become “a judgment of the Circuit Court,” is, therefore, a 
material question in the case presented. By striking out all 
the words of that section which seem to give justice’s judg- 
ments the character or name of judgments of the Circuit 
Court, or by treating all such words as mere surplusage and 
nugatory, there still remains the provision that transcripts of 
justices’ judgments may be filed and docketed in the office 
of the clerk of the Circuit Court, and that from that time 
the judgment shall be enforced in like manner as judgments 
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of the Cirenit Courts; and by the forty-fourth section the 
execution thereon shall be issued by the clerk to the sheriff, 
“and have the same effect and be executed in the same 
manner as other executions of the Circuit Court.” The 
direction of the statute is to the clerk to issue an exeecu- 
tion, not to the court, nor need the execution be character- 
ized as an execution of the Circuit Court, as the statute in 
effect merely requires that the execution and the proceed. 
ings thereon be assimilated to the form used by the Circuit 
Court, and also to the manner of enforcing it. 

In all these requirements the jurisdiction of the Cireunit 
Court does not enter. The clerk has certain duties to per 
form in his relations to the Cireuit Court. The duty in 
question has no reference to any act of that court, or of its 
judge, and it does not seem that the judge or the court has 
any otlice to perform in relation to a transcript of a judg 
ment filed with the clerk. 

The object of the statute. in question was to remedy a 
serious evil. Formerly, it is said, justices of the peace, whose 
places of business were at their dwelling-houses, and whose 
dockets were often the fly-leaves of their account books, 
issued executions to constables, who levied upon, sold and 
conveyed the titles of real estate, making return of the pro- 
cess “ when satistied ” to the justice. The Legislature proba- 
bly realized that the titles of real estate, depending upon 
such frail records and such uncertain acts of minor officers, 
were often rendered uncertain and unsafe, and hence, for the 
purpose of preserving records so important, and affording 
the means of tracing titles with greater certainty, and of 
protecting rights so important, passed the act referred to. 
Purchasers of property are thereby enabled to ascertain, at 
the office of the custodian of the records, everything neces- 
sary to protect themselves in respect to titles, save such facts 
as may be hidden in old dockets, scattered about the coun- 
try, or carried away to distant lands by emigrating justices 
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of the peace. This evil was one deserving the attention of 
the Legislature, and it is the duty of the courts to uphold 
their action unless they have clearly transcended their power. 
A similar act of the Legislature was passed in Tennessee, 
and it was provided that where a justices’ docket was depos- 
ited with the clerk of the county court on the death or re- 
moval of the justice, the execution should be issued by the 
clerk, returnable to himself. It was also provided that the 
clerk might issue a scire facias or a judgment to revive the 
same, making the scire facias returnable before himself as 
county clerk. The Supreme Court held that it was error 
for the clerk to make the writ returnable before the county 
court, and the statute referred to was treated by the court 
as a valid act. See White vs. Davenport, 7 Yerger, 475. 
Similar statutes in regard to docketing justices’ judg- 
ments, and issuing execution thereon by the clerk of courts 
of record, exist in nearly all the States. The Constitution 
of Nevada contains a provision restricting the jurisdiction of 
the district courts in language precisely like that in this State 
in the particular in question; and her Legislature passed 
at its earliest session an act in relation to justices’ courts and 
judgments in terms closely identical with the act in question 
under which the practice here mentioned has never been 
challenged before the courts, so far as can be ascertained by 
a careful examination of all her reports. Const. of Nevada, 
Art. VL, Sec. 6; Compiled Laws of Nevada, p. 441, §557. 
Even if it be true that a judgment of a justice of the peace 
cannot become a judgment of the Circuit Court by the filing 
of a transcript of the judgment with the clerk, and his entry 
thereof in the book containing judgments of the Circuit 
Court, by reason of the constitutional jurisdiction of the lat- 
ter, yet the statute is not vitiated if, by disregarding its ob- 
jectional features, it will still stand independent of the un- 
constitutional portions, even if such portions are contained 
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in the same section. See Cooley’s Constitutional Limita- 
tions, ch. 7, pp. 177-8, and numerous authorities cited. 

No other question than that we have here treated is raised 
by the assignment of errors, and the result is that the Circuit 
Court was right in refusing to set aside the execution. 

The question suggests itself whether, if the judgment of a 
justice of the peace docketed in pursuance of the statute is 
not a judgment of the Circuit Court, that court has any 
power to entertain the motion of the appellant to set aside 
the execution. If it is not an execution issued upon a judg- 
ment of the Circuit Court, then the statute (Th. Dig., 360,) 
does not apply, and that court would probably have no 
power to control the writ as its own process. The judg- 
ment having been docketed, the justice does not issue the 
execution, and it may not be within his power to control it 
by a proceeding of this character. The result would be that 
if such execution was illegally issued by the clerk, the par- 
ties would be left to their remedy by such action at law or 
in equity as might be proper when a right of action shall 
have accrued. 

The proper order in this case is to dismiss the appeal. 
Ordered accordingly. 


Mr. Justice Westcorr dissented, and filed the following 
opinion : 


The fi. fa. in this case, as disclosed by the record, was 
issued under the seal of the Circuit Court by the clerk of 
the Circuit Court, was attested in the name of the judge 
thereof, and was returnable before the judge thereof. For 
these reasons I think it was properly treated as an execution 
issuing from the Circuit Court under the act of February 15, 
1834. (Thomp. Dig., 360.) Upon the return of the execu- 
tion, the record disclosed that it purported to have been 
issued upon a judgment of the Circuit Court for a sum be- 
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low the amount of its jurdisdiction, and that instead of the 
judgment being the result of the exercise of the judicial dis- 
cretion and power of that court, it was upon the face of the 
transcript of the record then on file a judgment of a justice 
of the peace. Under these circumstances I am clearly of 
the opinion that the judgment, so far as it purported to be 
a judgment of the Circuit Court, was void, and that the exe- 
cution issued thereon being an execution emanating from 
that court was necessarily void also. With these views I 
think the judgment should be reversed and the case re- 
manded, with directions to quash the writ. As it is, the 
appeal being simply dismissed, I cannot see any escape from 
the conclusion that we are sustaining the Circuft Court in 
lending its process to a void judgment and giving effect to 
an execution both illegal and void. This is not the view of 
the court, but being my opinion it is my duty to express it. 
I am not prepared to say that the Legislature may not au- 
thorize and require transcripts of justices’ judgments to be 
recorded by the clerk, or even under proper regulations that 
he might issue an execution thereon; but the regulations 
must be of such character as to save the? question of the 
jurisdiction of the Circuit Court, as? well as preserve the 
constitutional jurisdiction of the magistrate. With these 
views I must differ from the court. 
22 
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A. L. Dunoan, et ab., APPELLANTS, vs. JoHN JACKSON, ET 
ALs., APPELLEES. 


1. Where the verdict of the jury is plainly against testimony, as to which 
there is no question of credibility, a new trial should be awarded. 
Hence, in an action of ejectment, under our statute, where there is no 
question as to the allowance of mesne profits, and where the value 
is fixed by the testimony, the jury must find some damages. 


2. Under the statutes of this State, certain occupying claimants, after 
judgment of eviction against them, may have the value of their im- 
provements assessed by a jury in a particular manner and under a 
special charge. This and other provisions of the statute are of such 

~ character that the value of the improvements cannot be set off be- 
fore judgment against the mesne profits recoverable as damages in 
the action of ejectment. 


Appeal from the Circuit Court tor Escambia county. 
The facts of the case are stated in the opinion of the 
court. 


E. A. Perry for Appellants. 
R. L. Campbell tor Appellees. 
Mr. Justice Wesreorr delivered the opinion of the court. 


This is an action of ejectment wherein there was judg- 
ment for the appellants, who were plaintiffs in the court be- 
low. The land for which the action was brought was a lot 
in the city of Pensacola, and the judgment was for one-half 
of it. There wasa motion for a new trial, which was denied, 
and from the consequent judgment this appeal is prose- 
cuted. There are several grounds upon which this motion 
was based, but in the disposition of the case we refer to 
only one. Under our statute, (Chapter 999, Laws,) the 
plaintiff is entitled to recover mesne profits. The jury was 
so instructed in this case. There was no conflict in the tes- 


~— 











JANUARY TERM, 1878. 339 








Tate v. Clements—Syllabus. 


timony. The witness W. F. Lee testified that “a fair rental 
value of the premises since suit was brought would be about 
nine dollars per month. I will say one hundred dollars per 
year. The yearly rental of a vacant lot like lot number 
thirty would be three or four dollars per month.” The 
jury in giving no damages failed to comply with the in- 
structions of the court, as well as to conform to the uncon- 
tradicted testimony in the cause. The respondents insist 
that the jury did not give damages, because the value of 
the improvements was considered equal to the rents. If 
the defendants were entitled to the value of the improve- 
ments under the statutes of this State, (the statute for the 
relief of occupying claimants, Chap. 233, Laws,) the method 
prescribed by the act for ascertaining the value of the im- 
provements must be followed. Before this is thus ascer- 
tained, the defendant cannot be said to have any right 
which he can set off or recoup. As this case goes again to 
‘ ajury, we do not comment on the other questions. They 
relate principally to conclusions of fact, and only involve 
the consideration of some rules of evidence, which can be 
best administered without embarassment from this court in 
the trial to be had. 
Judgment reversed and new trial awarded. 





Warrer Tare, (IMpieapep wrrn Hortpen Evans) Appet- 
LANT, vs. Witt1am N. Crements, ApPEeLLer. 


i. A purchase by a managing partner, engaged in carrying on the busi- 
ness of a copartnership established for the purpose of running a saw- 
mill, of a quantity of chopped corn, the partner ordering it representing 
that it is required for the business of the firm, and proof that the corn 
was actually used in the business of the firm, is sufficient to establish 
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the presumption that the purchase was made in the regular course of 
the partnership business, and to charge the partners with the indebt- 
edness. 


2. A promise by a member of a late copartnership, made after dissolution 
and before a suit is barred by the statute of limitations, to pay a part- 
nership debt, will not prevent the running of the statute so as to estop 
the other partner from availing himself of the defence of the statute 
as against the original cause of action; and this whether the creditor 
was aware of the dissolution or not. 


3. Nor does an admission by one partner, after dissolution, that a debt is 
due, bind the other late partner so as to take the case out of the stat. 
ute as to the latter. 


4. The “cause of action” in a suit for goods sold is the expresss or im- 
plied promise to pay, and a premise by the party sought to be 
charged, or facts from which a promise legally results, within the pe- 
riod of the statute of limitations, must be shown to defeat the opera- 
tion of the statute. 


5. A member of a copartnership, after the dissolution, has no agency grow- 
ing out of the former partnership relation to create or to perpetuate a 
liability of his late copartner for partnership indebtedness, as against 
she operation of the statute of limitations. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 
court. 


C. C. Yonge for Appellant. 


This is an action of assumpsit for the recovery of the price 
of a lot of chops alleged to have been sold by the appellee to 
the appellant in the month of January, (29th,) A. D. 1872, 
during the existence of a partnership in the saw-mill busi- 
ness, which commenced on the 29th day of January, A. D. 
1872, and terminated on the 31st day of December of the 
same year, according to the articles of copartnership. The 
defendant Tate plead non-assumpsit and the statute of limi- 
tations of four years. 

First error.—It is not denied that the account is barred as 
to defendant Tate, unless the promise of Evans, his late part- 
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ner, made after the dissolution of the partnership, will oper- 
ate to prevent the bar. It is claimed that as no notice is 
shown to have been given to the plaintiff of the dissolution, - 
that this promise was sufticient to prevent the bar of the stat- 
ute. The doctrine is that one partner cannot bind another 
by any act of the dissolution, if the party has notice of such 
dissolution ; and if he has no notice, the promise of one part- 
ner can only be binding as to matters strictly within the 
scope of the partnership business. Story on P. 

We deny that it is within the scope of a partnership, (as 
that expression is understood in the books) which partner- 
ship was formed to conduct a “ saw-mill business,” to make 
promises to revive debts. The promise of one partner to 
bind another is an incident of the partnership during its 
existence, necessary to the protection of those who deal with 
it, and for the convenience of the partners themselves, and 
when the principal to which it is an incident ceases to ex- 
ist, the incident ceases also. The single exception that is 
allowed to this rule is: when transactions occur, after the 
dissolution, within the scope of the partnership, or the credit 
of the partnership, with parties who had no notice of the 
dissolution, and in such cases it is held that the power of 
one partner to bind another survives the dissolution. But 
the reasons upon which this exception rests do not apply to 
a promise to pay a debt already contracted. This, however, 
is neither necessary to the protection of the public nor the 
convenience of the partners. On the contrary it is one full 
of danger to the partners, for an insolvent partner may, in 
the exercise of such a power, years after the dissolution, (for 
if the power exists there is no limit to the time when it may 
be exercised) involve his late associate irretrievably by prom- 
ises to pay debts that never existed. The promise would 
be harmless to the one making it, by reason of his insol- 
vency, but destruction and ruin to his late partners. And 
when such promise relates to transactions of which the other 
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partners are ignorant, it becomes impossible for them to dis- 
prove it, or make any effectual defence. When we inquire 
into the source of this power of one partner to bind another, 
it is found to be based on the doctrine of agency, and when 
the partnership terminates the agency ceases, only surviving 
it as to the exceptional transactions already alluded to. It is 
absurd to say that making promises to pay debts is within 
the scope of a partnership for the manufacture of lumber. 
Acts that fall within the scope of a copartnership must be 
acts that are connected directly with the particular business 
the partnership is engaged in, whereas the power of one 
partner to bind another during the partnership is common 
to all partnerships. 

The statutes of limitations in Florida have been recognized 
by this court as statutes of repose, and not presumptions, 
and you cannot therefore rely on the presumption that 
might arise that a debt had not been paid from the promise 
of one partner to pay it, but there must be a distinct prom- 
ise by the party sought to be bound by it in order to pre- 
vent the bar. See Angell on Limitations; Daniel on Ne- 
gotiable Instruments, §358; Brisbon vs. Boyd, 4 Paige, p. 
17; Gilchrist vs. Filyau, 2 Fla. 

Second errov.—The appellant claims that the court erred 
in holding that if there was no evidence that the purchase 
of the chops was a part of the business of Tate & Evans, or 
that they were engaged in mercantile business, that the fact 
that the chops were used for the benefit of the firm was sufli- 
cient to bind the firm for payment. If this be law, then 
the wholesome limitation of the authority of one partner to 
bind another, in regard to transactions within the scope of 
the partnership business, is destroyed, and it is only neces- 
sary that the managing partner shall say that the debt con- 
tracted (however foreign it may be to the legitimate busi- 
ness of the partnership) was for the benefit of the firm, to 
create an obligation on the firm to pay it. A partner in the 
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manufacture of cigars may purchase a ship to transport 
them, and make his associates ship-owners against their will 
and with as little knowledge of the purchase as defendant 
Tate had in this instance of the purchase of the mer- 
chandise, the subject of this action, the business of Tate & 
Evans being the manufacture of lumber, and nothing else. 
If Evans could bind the firm by the purchase of a bill of 
merchandise for $100, he could for any larger sum. No 
question of obligation on the part of Tate by acquiescence 
arises in this case, for it opportunely appears that he was 
ignorant of the purchase until just before suit was brought, 
some five years having elapsed, and there is no evidence of 
other transactions of a similar character, either by Evans or 
the firm of Tate & Evans. ‘The same observations are appli- 
cable to the second and third special charges refused by the 
court. 

The court will notice that all the proofs in the case are to 
the effect that Evans was the sole actor, and always in his 
individual character, in connection with this purchase, and 
the subsequent promises testified to. The purchase was by 
the individual order of Evans, and not in the name of the 
firm. 

The appellee had but the one transaction with Evans, and 
none other with the firm. Had never seen Tate, and did 
not know him. Only knew he was a partner by hearing 
Evans say so. Only knew Evans to be managing partner 
from hearing him say so. All the promises were made by 
Evans, and in his individual name, and all the letters were 
written by him individually. 

These facts prove the theory that this bill was purchased 
by Evans on his own credit, and is in accord with the idea 
that the purchase not being within the scope of the partner- 
ship, was not contemplated by Evans at the time to be made 
a charge against the firm, he doubtless intending to pay it 
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himself, and credit himself with the advance. This also ex- 
plains the fact that Tate was never informed of it. 

I think it sufficiently appears that the court could, in its 
rulings, and ought to have granted a new trial. 

The appellant refers to case of Roumlee vs. VonKeown, 
2 Comstock, 523; Shoemaker vs. Benedict, 1 Kernan, 184; 
Bell vs. Morrison, 1 Peters, 351; and Payne vs. Slate, 39 
Barb., 638. 

The above cases establish the proposition that a joint con- 
tractor cannot bind his co-contractor by a promise to pay a 
debt, either barred or not barred, and on the ground that 
the statute runs against action that had not acerued within 
a given time. If dating from the contract the statute has 
run, all rights under that?:contract are gone, and if the 
party relies on a new contract, to-wit, a promise to pay 
them, no one is bound but the party promising, either by 
himself or his agent. 

In the case of a partnership, it cannot be claimed that the 
partner is an agent, because the agency was determined by 
the dissolution. 

The case of Payne vs. Slate, (39 Barbour, 638,) decides 
that the power of a partner to renew a debt is the same as 
that of a joint contractor, and nothing more. 

No liability can be created on the credit of a partnership 
which has been dissolved, unless the firm name be used in 
making the contract. McDonald vs. Fowler, Sneed (Ky.) 
245; Kirby vs. Hewitt, 26 Barb., 607. 

As to business not connected with the partnership busi- 
ness, one partner cannot bind his copartner by a contract 
not within the scope of the partnership business, and a 
knowledge of the limited nature of the partnership may be 
inferred from circumstances. Livingston vs. Bonvelt, 4 
John., 251; Long vs. Carter, 3 Iredell, 238; Minor vs. 
Downie, 19 Vt., 14; Daniel on Negotiable Instruments, 
358. 
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J. C. Avery for Appellee. 


Clements sued Tate & Evans, late copartners, for the price 
of one hundred bushels of chops. The defendants pleaded— 
Ist, the statute of limitations; 2d, the general issue. 

The evidence shows: Tate & Evans were copartners at 
the time the debt sued upon was contracted, doing a saw 
mi]l business. Evans, who was general manager and super- 
intendent of the business, purchased the chops for and in 
behalf of the firm, and the same were used by the firm. The 
firm was dissolved in December, 1872, but no notice of the 
dissolution was ever given, and the plaintiff, Clements, never 
knew of the dissolution. Within four years appellant’s co- 
partner repeatedly promised to pay the debt to Clements. 
The jury found for Clements, and judgment was entered 
against both Tate & Evans. 

Tate moved for a new trial upon the following grounds: 

1. That the verdict was against the weight of the evidence. 

2. That the verdict was unsupported by the evidence. 

3. That the court erred in charging the jury “that not- 
withstanding the dissolution of the partnership between 
Tate & Evans by the terms which limited its duration, and 
though the law is that the promise of one partner after dis- 
solution cannot take a debt out of the statute of limitations 
as against another partner, yet, if there has been no notice of 
dissolution, such promise to a creditor whose claim accrued 
during the partnership, and who has not had notice of the 
dissolution, binds all partners ;” and in refusing to charge 
the jury——Ist, that unless there is some evidence that buy- 
ing chops was a part of the saw mill business, or that they 
had a partnership in mercantile business, the defendant is 
not liable; 2d, that unless there is proof that satisfies you 
that the buying of chops was within the scope of the part- 
nership proved to be for conducting a saw mill, that Evans 
had no power to bind Tate by the purchase of the chops; 
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3d, that it is not sufficient to bind the partnership that the 
goods were used for the benefit of the partnership. 

The motion was denied, and Tate prosecutes his appeal 
to this court. 

If the court erred as alleged in the third ground of the 
motion, the first and second are good, but not otherwise. It 
is therefore necessary to consider the third ground only. 

I. Did the court err in the charge given? I[ think not. 

For most purposes one partner is the general agent of his 
copartners within the scope of the firm business, and the 
rules which govern in other cases of general agency will ap- 
ply. Stery on Agency, $37. 

‘As to an agent, the revocation of his authority takes effect, 
so as to bind third parties, when it is made known to them, 
znd not before. Ibid., $470. 

The same rule applies to partuers. One may bind his 
‘ate copartner after the dissolution of the copartnership and 
revocation of agency, if the party with whom he deals has 
no notice of the dissolution. Parsons on Part., 436-7; 3 
Pick., 177. 


The commercial world fully recognizes the necessity of 


notice. <All are authorized to think him a partner whom 
they have had held out to them as a partner, if they have 
tad no notice of his ceasing tu be one. Parsons on Part., 
426-7 and 412. 

It has been held that where there was a dissolution of the 
copartnership and a subsequent part-payment of a copart- 


nership debt by a partner to a creditor, who did not know of 


the dissolution, the case was taken out of the statute. Tap- 
pan vs. Kimball, 10 Foster, 136, cited at 3 Parsons on Con- 
tracts, $83. 

Why should not an express promise have an equal result? 
The argument I make is briefly this: During the partner- 
ship one may take a debt out of the statute, as to all, by his 
promise. After the dissolution, one, dealing with a person 
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‘without notice of the dissolution, may bind his partners as 
if there had been no dissolution. Hence the promise of one 
partner, after the dissolution, may take the debt out of the 
statute as against all the partners, in favor of one without 
notice of the dissolution. Such a rule is just. 

Had Clements been advised of the dissolution, he would 
‘have known that Evans’ promise would not bind Tate, and 
would have brought suit in time to save his action against 
the firm. 

Where both parties are innocent, he must suffer whose 
aegligence occasioned the error. Pars. on Part., 426-7. 

II. Did the court err in refusing the charges asked for by 
Tate ¢ 

The judge assigned the following reason for his refusal : 
“The purchase by a partner for the partnership raises the 
presumption of buying within the scope of the partnership 
business, and the onus is on the objecting party to prove 
the contrary.” 

This reason is valid and supported by the law maxim, 
Omnia praesumuntur legitime facta donee probetur in con- 
trarium. Co. Litt., 232, b. 

Evans was a partner when he bought the chops, and had 
the entire management of the business. It is proven they 
were bought for and used by the firm. 

It must therefore be presumed that what Evans did he 
did within the scope of his power, until the contrary be 
chown. 

The rules of agency may be again invoked. 

The responsibility of the principal to third parties is not 
confined to cases where the contract has been actually made 
under his express or implied authority. It extends further, 
and binds the principal in all cases where the agent is act- 
ing within the scope of his usual employment, or has held 
out to the public or the other party as having competent 
authority, although he has, in fact, in the particular instance, 
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exceeded or violated his instructions or acted without au-. 
thority. Story on Agency, §443. 

This rule would, when applied to partners, seem to bind 
Evans’ copartner for Evans’ contract, even if out of the 
scope of his duties as managing partner, under the circum- 
stances of this case. 

As a matter of fact, however, of which the court might 
perhaps take judicial notice, (saw milling being the leading 
industry of the locality where this action arose,) the buying 
of chops is incidental to the saw mill business for the pur- 
pose of providing feed for the beasts employed in the haul- 
ing of logs. 


Tue Cuter Justice delivered the opinion of the court. 


The plaintiff below (appellee) declared against appellant 
and Evans, as late copartners under the style of Tate & Evans, 
and alleged that they were indebted to him in the sum of 
one hundred and ten dollars for “ one hundred bushels of 
chops,” sold and delivered to them, and in the further sum, 
&c., (common counts.) Suit was commenced April 26th, 
1877. Defendants plead non-assumpsit, and the statute of 
limitations; that the cause of action did not accrue 
within four years next before suit. Upon which pleas the 
plaintiff joins issue. Upon the trial the plaintiff testified 
that the firm of Tate & Evans, lately doing business at 
Bluff Springs, Florida, were indebted to him in the sum of 
one hundred and ten dollars, the purchase money for one 
hundred bushels chopped corn, sold and shipped to them 
March ist, 1872, at one dollar and ten cents per bushel: 
that it has not been paid; that the firm (by Mr. Evans) has 
repeatedly promised to pay him within the past four years, 
verbally and in writing, as shown by Evans’ letters exhib- 
ited, dating from July 14, 1873, to November 17, 1874. 
Plaintiff corresponded with Evans, who held himself out 
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as the managing member and superintendent of the busi- 
ness of the firm; knows of the existence of the firm and 
its’business and management by what Evans told him; of 
his own knowledge he knows nothing of the dissolution of 
the firm, and has never received any notice of the dissolu- 
tion, or that the copartnership had ceased. 

On cross-examination plaintiff says he only knows of the 
existence of the firm by what Evans told him, and has no 
other knowledge of the commencement of the partnership ; 
the corn was shipped to them on the written order of Mr. 
Evans, March Ist, 1872; that Evans told him in June, 
1872, that such a copartnership existed, and that the busi- 
ness of the firm was the manufacture of pine lumber by 
steam power, at Bluff Springs; the shipment of this corn 
was the only transaction he had with the firm; that he has 
never met Mr. Tate, and does not know him personally. 

H. Evans testified that he was superintendent and general 
manager of the business of Tate & Evans in running a 
saw mill. In behalf of the firm he purchased of plaintiff 
one hundred bushels of chops for the firm March 1st, 1872, 
and it was used by the firm. There was no notice publicly 
given of the dissolution of the firm. Plaintiff produced 
three letters signed H. Evans addressed to plaintiff; one 
dated July 14th, 1873, in which he says: 

“ Your favor of a recent date to hand. I very much re- 
gret that I am not prepared at present to pay you the amount 
due by Tate and myself, but feel sure that 1 will be in the 
course of sixty or ninety days. At any rate you shall have 
your money long before you can get it by course of law.” 

The next letter is dated at the “office of Bluff Springs 
Lumber Company,” November 28th, 1873. In this he says: 

“Our mill was suspended some two months since, there 
being no business and no prospects, but that as soon as we 
begin to saw, any lumber you need or can dispose of J will 
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be glad to cut foryou. J have no money, but the first J get 
you shall have.” 

The third letter is also dated at the “ office of the Bluff 
Springs Lumber Company,” November 17th, 1874. In this 
he says: 

“JT will take pleasure in cutting lumber for you, or if you 
can still indulge me I will pay you the money.” 

Walter Tate, in his own behalf, testified that the firm of 
Tate & Evans was formed by written articles of copartner- 
‘ship for the purpose of doing “saw mill business,” and ne» 
other ; that he did not authorize the purchase of the chops- 
by the firm, or by Evans; had no knowledge of the con- 
tracting of this debt until a few days before suit ; that prior 
to that time no demand had ever been made for payment.- 
or even notice of its existence had been given either by: 
Evans or any other person. The copartnership began 29t} 
January, 1872, and terminated by the terms of the article: 
of copartnership December 31st, 1872. 

The articles of copartnership were produced in evidence 
They recite that Tate and Evans have formed a partnershir 
to expire 31st December, 1872, in which it is agreed that 
Evans is to take charge of the mill business as superintend- 
ent of all work connected with the interest at Bluff Springs. 
for a compensation, and that Tate “shall take charge of the 
proceeds of business at Pensacola, in the collection of funds 
due, and see to the proper disbursement of the same unti} 
outstanding dues are settled,” &c. 

The judge charged the jury, among other things, “ that 
notwithstanding the dissolution of the partnership between 
Tate and Evans by the terms which limited its duration, 
and though the law is that the promise of one partner after 
dissolution cannot take a debt out of the statute of limita- 
tions against another partner, yet, if there has been no no 
tice of dissolution, such promise to,a creditor whose claim 
accrued during the parthership, and who has not had notice 
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of the dissolution, binds all partners.” The court refused 
to charge as requested by defendant: 

ist. That unless there is some evidence that the buying oi 
chops was a part of the saw mill business, or that they had 
a partnership in the mercantile business, then defendant 
Tate is not liable. 

2d. That unless there is proof that satisfies you that the 
buying of the chops was within the scope of the partnership 
proved to be for conducting a saw mill, that Evans has no 
power to bind Tate by the purchase of chops. 

3d. That it is not sufficient to bind the partnership that 
the goods were used for the benefit of the partnership. 

The above portion of the charge, and the refusal of the 
court to instruct the jury as requested, were excepted to, anc 
are assigned as errors. A motion for a new trial on these 
grounds was denied. 

Whether the “ buying of chops” was legitimately con- 
nected with the business of this partnership, (which 
was formed tor the purpose of running a saw mill,) is 
a question eminently proper for a jury to decide. ‘* Chops” 
is probably a provincialism, and we conclude from the tes 
timony and the evident agreement of counsel on the subject, 
that they understood it to mean “ chopped corn.” Beyond 
this we are left toconjecture. It is difficult to say judicially 
that chopped corn is or is not necessary to carry on a steam 
saw mill, and yet it may be useful either as fuel, or as food for 
men and working cattle. It is equally difficult to determine 
abstractly whether the buying of horses is within the scope 
of this partnership. If the jury who tried this case was 
competent to judge that horses and oxen were necessary or 
useful in hauling logs and lumber at a saw mill, it was 
equally competent in them to determine that “ chops,” or 
chopped corn, was a proper food for the animals, and that 
the animals required food to sustain life. But we find no 
direct evidence that this firm employed any working cattle, 
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and we look further to find that it was shown by the testi- 
mony of Evans, the superintendent and general manager of 
the business of the firm, that he ordered from the plaintiff, 
in the name and for the use of the firm, one hundred bush- 
els of chops, on the 1st of March, 1872, during the term of 
the partnership, and that the chops were used by the firm. 
This evidence was submitted to the jury, under the sugges- 
tion of the court, “ that a purchase by a partner for the 
partnership raised the presumption of being within the scope 
of the partnership, and the onus is on the objecting partner 
to show otherwise.” 

This, together with the refusal of the court to give the 
instructions asked for by defendant’s counsel, forms the 
ground of exception and the alleged error. The ruling of 
the court has reference to the circumstances of the case be- 
fore it. Evans, the managing partner, had authority to con- 
duct the business, which implied that he had power to pur- 
chase such articles as he deemed necessary for the prosecu- 
tion of the partnership business. He had ordered, in be- 
half of the firm, an article which he represented he wanted 
for the use of the firm, and which was afterward actually 
used in the business of the firm. This was in March, 1872. 
In June the plaintiff was informed for the first time, so far 
as appears, of the general character only of the partnership 
business. The articles of the copartnership had not been 
made public, and the plaintiff knew nothing of them. 

In the case of Winship et al. vs. the Bank of the U. S., 
(5 Peters, 529-560,) Chief Justice Marshall, in delivering 
the opinion of the court, says: “ That if the particular terms 
of the articles were unknown to the public, they had a 
right to deal with the firm in respect to the business thereof 
upon the general principles and presumptions of limited 
partnerships of a like nature; and that any special restric- 
tions did not affect them; that in such partnerships it was 
within the general authority of the partners to make and 
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endorse notes, and to obtain advances and credits for the 
business and benefit of the firm, and if such was the general 
usage of trade, the authority must be presumed to exist, 
but that it did not extend to transactions beyond the scope 
and object of the copartnership. * * * When a part- 
nership is formed for a particular purpose, it is understood 
to be in itself a grant of power to the acting members of 
the company to transact its business in the usual way. * * 
It is usual to buy and sell on credit, and if it be so, the part- 
ner who purchases on credit, in the name of the firm, must 
bind the firm. This is a general authority held out to the 
world, to which the world has a right to trust. The arti- 
cles of copartnership were, perhaps, never published ; they 
are rarely if ever seen, except by the partners themselves. 
The stipulations they may contain are to regulate the conduct 
and rights of the parties as between themselves. The trad- 
ing world, with whom the company is in perpetual inter- 
course, cannot individually examine these articles, but must 
trust to the general powers contained in all partnerships. 
The acting partners are identified with the company, and 
have power to conduct its usual business in the usual way. 
This power is conferred by entering into the partnership, and 
is, perhaps, never to be found in the articles. If it is to be 
restrained, fair dealing requires that the restriction should 
be made known. These stipulations may bind the partners, 
but they ought not to affect those to whom they are un- 
known, and who trust to the general and well established 
commercial law.” Citing 2 H. Black., 235; 17 Ves., 412; 
Gow. on Part., 17; see also Collyer on Part., 3 Am. Ed., $384, 
et seq. 

From the general principles here announced, it seems to 
us that the instructions to the jury were proper and applica- 
ble to the facts proved; and it seems further, that however 
correct the abstract proposition contained in the instructions 
prayed for, if it could be insisted that the plaintiff had been 
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informed that the articles of copartnership restricted the 
power of the individual partners in the premises, so as to 
forbid the purchase of anything but logs, yet, as the in- 
structions were confined to a consideration of the provisions 
of the articles themselves, which it is not pretended had 
been brought to the notice of the plaintiff, the court prop- 
erly refused to give them. 

Upon the facts of the case, so far as they relate to the 
purchase of the “chops,” the plaintiff had the very best 
reasons for believing that the purchase was made in the due 
prosecution of the business of the firm. The goods were 
forwarded upon the order of one of the partners, and this 
was the one especially entrusted with the business ; and this 
order implied that the “chops” were required in the prose- 
cution of that business. This, with the fact further proved 
by the managing partner, that the article purchased of the 
plaintiff by him, in the name and for the business of the 
firm, was actually used in the business, precluded the 
assumption that it was other than a legitimate transaction 
upon partnership account, and under any proper instruction 
the jury could not well have found otherwise. 

The other question, and the more important one in this 
case, is, whether the court erred in charging the jury that a 
promise by one partner, after the dissolution of the partner- 
ship, to pay a debt of the firm to a creditor who had no no- 
tice of the dissolution, would bind the other partner. There 
is no question that a promise to pay by one partner, or a 
part payment of a debt by one during the existence of the 
partnership, will be binding upon the others so as to take 
the case out of the operation of the statute of limitations. 
3 Kent’s Comm., Lecture 43. 

The question here is, whether a promise to pay by one 
partner after dissolution, and before the statute has run, 
will revive the debt, or take it out of the operation of the 
statute as to the other partner. The question has under. 
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gone very much discussion, and is not entirely settled in 
this country. 

The leading case in England was Whitcomb vs. Whiting, 
(2 Douglas, 652,) decided in 1781, which was an action up- 
on a joint and several promissory note against one of the 
makers, and it was held that proof of payment by one of 
the others of interest on the note and part of the principal 
within six years, took the case out of the statute as to the 
defendant who was sued. The whole of the reasoning of 
Lord Mansfield in that case was this: ‘“ Payment by one is 
payment for all, the one acting virtually for all the rest; 
and in the same manner an admission by one is an admis- 
sion by all; and the law raises the promise to pay when the 
debt is admitted to be due.” This case was followed in Eng- 
land for some time without question. Lord Kenyon, how- 
ever, in 3 Esp. R., 155, expressed some doubts about its cor- 
rectness; and Lord Ellenborough, in Brandram vs. Wharton, 
(1 B. and Ald.,) dissents from the doctrine while feeling 
bound to follow it. He instances the case of thirty or forty 
persons jointly liable for a debt, which one may actually 
have paid, yet having lost his receipt he is unable to over- 
come a promise made by one of the others without his 
knowledge or consent, and who may not have known of the 
payment, or who may have intended the very mischief 
against which it was the evident design of the statute to 
provide. 

In the case of Bell vs. Morrison, (5 Peters, 351,) Mr. Jus- 
tice Story, delivering the opinion of the court, says: The 
reasoning of Lord Mansfield “assumes that one party who 
has the authority to discharge has, necessarily, also authori- 
ty to charge the others; that a virtual agency exists in each 
joint debtor to pay for the whole, and that a virtual agency 
exists by analogy to charge’ the whole. Now this very 
position constitutes the matter in controversy. It is true 
that a payment by one does enure for the benefit of the 
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whole; but this arises not so much from a virtual agency 
for the whole as by operation of law, for the payment ex- 
tinguishes the debt. * * If the principle of Lord Mans- 
field be correct, the acknowledgment of one joint debtor will 
bind all the rest, even though they should have utterly de- 
nied the debt at the time such acknowledgement was made. 
* * By the general law of partnership, the act of each 
partner during the continuance of the partnership, and with- 
in the scope of its object, binds all the others. It is consid- 
ered the act of each and of all, resulting from a general and 
mutual delegation of authority. Each partner may, there- 
fore, bind the partnership by his contracts in the partner- 
ship business, but he cannot bind it by any contracts beyond 
those limits. A dissolution puts an end to the authority. 
By the force of its terms it operates as a revocation of all 
power to create new contracts, and the right of partners as 
such can extend no further than to settle the partnership 
concerns already existing, and to distribute the remaining 
funds.” 

Referring to the case of Wood vs. Braddock, (1 Taunt., 
104,) Justice Story, in the same opinion, says: ‘“ The doc- 
trine in 1 Taunt. stands upon a clear, 7 zt be a legal, ground; 
that as to things past the partnership continues, and must 
always continue, notwithstanding the dissolution. That, 
however, is a matter which we are not prepared to admit, 
and constitutes the very ground now in controversy. The 
light in which we are disposed to consider this question is 
that after a dissolution of a partnership, no partner can cre- 
ate a cause of action against the other partners except by a 
new authority communicated to him for that purpose. It is 
wholly immaterial what is the consideration which is to raise 
such cause of action, whether it be a supposed pre-existing 
debt of the partnership or any auxiliary consideration which 
might prove beneficial to them. Unless adopted by them 
they are not bound by it.” 
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The case in which these observations occur was one in 
which the statute of limitations had run before the promise 
or admission by one of the partners was made. See also 3 
Kent’s Com. Lecture 48. 

The Supreme Court of New York, Kent, C. J., in Hack- 
ley, survivor, vs. Patrick, ¢mp. with Hastie, (3 John., 536,) 
held that “after a dissolution of a copartnership, the power 
of one partner to bind the other wholly ceases. There is no 
reason why his acknowledgment of an account should bind 
his copartners, any more than his giving a promissory note 
in the name of the firm or any other act.” The statute of 
limitations did not enter into that case, the sole question 
being as to the power of one partner, who was authorized 
to adjust the debts due from the copartnership, to bind the 
others by his admission after the dissolution. 

Spencer, J., in Walden vs. Sherburne, (15 John., 424,) re- 
ferring to the case of Hackley vs. Patrick, says: “ It seems 
that the Court of Common Pleas in England have held oth- 
erwise, (1 Taunt.,) but I believe there is more safety in the 
rule of this court than in a contrary one.” The same rule 
was applied in Baker vs. Stackpole, (9 Cowen, 420,) and it 
was held that the admission of one partner, either of an ac- 
count or any fact, made after the dissolution of the partner- 
ship, is not admissible as evidence to affect any other mem- 
ber of the firm. 

In the New York Court of Appeals, Van Keuren vs. Par- 
melee, 2 Comst., 523, in a case where a promise was made 
by one partner nine years after the partnership was dis- 
solved, and four years after the statute of limitations had 
fully run, to pay a note of the firm, Bronson, J., delivering 
the opinion of the court, says: “In reference to the statute 
of limitations, a distinction has sometimes been taken be- 
tween a promise made before the statute has run and one 
made after the parties have been exonerated by the lapse of 
time. That would sustain the defence in this case; for the 
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statute had run upon the claim long before the new promise 
was made. But the defence may be rested upon the still 
broader ground that the dissolution of the partnership was 
a revocation of the agency, and the power of the partners to 
bind each other by new engagements ceased from that mo- 
ment.” The opinion in that case contains an extensive no- 
tice of the cases involving the question, and remarks that 
“the statute of 21 James I., ec. 16, which limited actions on 
promises to six years, was not very well received by the 
legal profession, and although the early decisions under it 
are not open to much observation, it was not long before 
the courts began to regard the statute with disfavor, and to 
resort to the most subtle constructions for-the purpose of re- 
stricting its influence. There was a period when one who was 
spoken to on the subject of an old debt could not well give 
a civil answer without saying enough to take the case out of 
the statute. At a later period, and since the commence- 
ment of the present century, the courts began to regard this 
as a beneficial statute, a statute of repose, and commenced 
the difficult task of retracing their steps.” Noticing the 
brief reasons for the decision in Whitcomb vs. Whiting, the 
court says: “ Nothing but the great name of Lord Mans- 
field could have given currency to this reasoning. It is 
plain enough that ‘payment by one is payment for all,’ so 
far as relates to the satisfaction of the debt, but that fact 
neither shows, nor has any tendency to show, a new prom- 
ise or acknowledgment by the other joint debtors. Payment 
is nothing more than an admission that the debt is due, and 
like any other admission, it can only affect the party who 
makes it, unless he has authority to speak for others as well 
as himself. A joint debtor has no such authority.” * * 
“Tf the meaning be that there is such an agency as will make 
the payment by one enure to the benefit of all the joint debt- 
ors, the reasoning is well enough, but it proves nothing on 
the point in controversy. Ifthe meaning be that one joint 
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debtor is the agent of the others for the purpose of making 
admissions to bind them, that was assuming the very point 
to be proved, and the assumption had neither authority nor 
argument to support it. There-is nothing in the relation 
of joint debtors from which such an agency can be inferred. 
A joint obligation is the only tie that links them together, 
and from the nature of the case payment of the debt is the 
only thing which one has authority to do for all. J am per- 
suaded that such a decision would not have been made had 
it not been for the strong disposition which prevailed at the 
time to get around the statute of limitations.” 

The decision in Whitcomb vs. Whiting is said to have 
been in direct conflict with Bland vs. Haselrig, (2 Vent., 
151,) which was decided ninety years before, and in the En- 
glish cases that have followed, and in some of the early 
American cases, the same rule was applied, whether the new 
promise was made before or after the statute hadrun. “The 
case of Whitcomb vs. Whiting (says Judge Bronson) has 
been several times questioned in England, and in Atkins 
vs. Tredgold (2 B. & C., 23,) the court seemed much dis- 
posed to disregard it. But the authority of a great name 
has proved more than a match for common sense.” The 
learned judge reviews the cases in New York, beginning 
with Smith vs. Ludlow, 6 John. R., when the statute of lim- 
itations was in bad repute, and when few men ventured to 
think tor themselves after Lord Mansfield had spoken, and 
shows that the courts of that State have been constantly 
struggling against the arbitrary rule of the judicial Warwick 
ot England, until it has been entirely overthrown, and the 
Supreme Court of the United States sanctions the emanci- 
pation. A still later case in New York was that of Shoe- 
maker vs. Benedict, 11 N. Y., 176, where payments were 
made by one of several joint makers of a note before the 
statute of limitations had run upon it, and it was insisted 
by the plaintiff that this payment took the case out of the 
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statute as to all the joint makers. The court remarks that 
it was very well settled in New York before the case of Van 
Keuren vs. Parmelee, upon authority, that payment by one of 
several joint debtors, before the statute had run, operated to 
take the case out of the statute as togll; but the court in 
this case, upon principle, held that such payments do not 
affect the defence of the statute as to the other debtors. 
The court says: “If anew promise is satisfactorily proved, 
the debt is renewed. The question still recurs, who is au- 
thorized to make such promise? If one joint debtor could 
bind his codebtors to a new contract by implication, as by a 
payment of a part of a debt for which they were jointly lia- 
ble, he could do it directly by an express contract. The law 
will hardly be charged with the inconsistency of authorizing 
that to be done indirectly which cannot be done directly. 
If one debtor could bind his codebtors by an unconditional 
promise, he could by a conditional promise, and a man 
might find himself a party to a contract to the condition of 
which he would be a stranger. * * And in principle I 
see not why a promise made before the statute has attached 
to a debt should be obligatory when made by one of several 
joint debtors, when it would not be if the action was barred. 
The statute operates upon the remedy. The debt always 
exists. An action brought after the lapse of six years upon 
a simple contract must be upon the new promise, whether 
the promise was before or after the lapse of six years, ex- 
press or implied, conditional or absolute ;” and see also 5 
Wend., 257; 1 Denio, 247. 

In Tennessee, 7 Yerger, 534; 2 Humph., 166; in Penn- 
sylvania, 17S. & R., 126; 1 Pen. & Watts, 135; 10 Harris, 
156; 7 Barr, 433; 71 Penn. St. Rep., 208; in Indiana, 2 
Blackf., 371; in Illinois, 59 Ill., 524; it is held that a 
promise by one partner, after the dissolution of the part- 
nership, to pay a note made by the firm, or pay a debt of 
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the firm, does not take the case out of the statute as to other 
partners. 

In Georgia, Dudley, 138 ; ib., 100; in North Carolina, 2 
Hawks, 209; 5 Ired., 341; 45 Mo., 365; 51 Mo., 31; 35 
Conn., 299 ; 36 ib., 270; it seems that a promise by one 
partner after dissolution, and before the bar of the statute 
has attached, is held to bind the other late partners. 

Our statute of limitations (Laws 1872, ch. 1869,) declares, 
sec. 1, that “civil actions can only be commenced within 
the periods prescribed in this act after the cause of action 
shall have accrued.” Sec. 10: “ Actions other than those 
for the recovery of real property can only be commenced as 
follows: * * Within two years, first, * * second, 
* * third, an action on an open account for goods, wares, 
and merchandise sold and delivered, and an action for any 
article charged in a store account, shall not be barred until 
four years.” 

The issue in the case at bar is whether the cause of action 
accrued within four years. The declaration does not state 
when it accrued. The replication takes issue upon the plea. 
This cause of action accrued when the “chops ” were shipped 
by the plaintiff to the defendants upon their order, or it 
“accrued” upon the promise of the defendant Evans, con- 
tained in his letters, or upon the promises made by him 
verbally within the past four years. What the language of 
the verbal promises was does not appear. Evans’ first letter 
(July 14, 1873,) regrets that “I am not prepared at present 
to pay you the amount due by Tate and myself, but feel sure 
that I will be in the course of sixty or ninety days; at any 
rate, you shall have your money long before you can get it 
by course of law.” 

The next letter dated at the office of another mill’ com- 
pany of which H. Evans was “superintendent ” and “ E. C. 
Elmore secretary,” proposes to let plaintiff have lumber as 
soon as they “ begin to saw,” in “liquidation of my indebt- 
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edness to you. I have no money, but the first I get you 
shall have.” * The third letter from the same office as the 
foregoing, says: “Anything that I have can go towards 
what I owe. If you need lumber I will take pleasure in 
cutting it for you; or if you can still indulge me I will pay 
you the money.” Every promise here expressed is that “I” 
will pay. 

The first letter evidently refers to the indebtedness of 
Tate & Evans, and so probably do the last.two. The first 
admits an indebtedness by “ Tate and myself,” and he prom- 
ises to pay in sixty or ninety days; in the last two he prom- 
ises to pay in lumber or in money as soon as he can get it. 

During all this time the plaintiff never once calls upon 
Tate for payment, though Evans always fails to pay accord- 
ing to his promise, and never seeks Tate in any way, and 
does not know him in person, and leaves him in ignorance 
that any such indebtedness ever existed against him until 
five years have elapsed after the accruing of the debt, and 
the obligation to pay it. This cause of action accrued, so far 
as the firm is concerned, March 1, 1872. 

Did any cause of action accrue as to both defendants at 
any other time? ‘Each partner may bind the partnership 
by his contracts in the partnership business, but he cannot 
bind it by any contracts beyond those limits. A dissolution, 
however, puts an end to the authority. By the force of its 
terms it operates as a revocation of all power to create new 
contracts, and the right of the parties as such can extend 
no further than to settle the partnership concerns already 
existing, and to distribute the remaining funds.” 

The court further says (in Bell vs. Morrison) that this 
point came before the twelve judges in the case of Hyling 
vs. Hastings, (1 Lord Raymond, 389, 421,) in the time of 
Lord Holt. There, one of the points was whether the ack- 
nowledgment of a debt within six years would amount to a 
new promise to bring it out of the statute? and they were 
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all of opinion that it would not, but that it was evidence of 
apromise. “Here, then, the judges manifestly contempla- 
ted the acknowledgment, not as a continuation of the old 
promise, but as evidence of a new promise, and that it is the 
new promise which takes the case out of the statute. Now 
what is a new promise but anew contract? a contract to 
pay upon a pre-existing consideration which does not of 
itself bind the party to pay independently of the contract ?” 
The argument of the opinion referred to relates to a case 
where the statute had run before the new promise was 
made; but we see no logical difference between an ack- 
nowledgment or promise made before or after the operation 
of the statute, for, as we have seen, the power of the part- 
ners to bind each other by promises or contracts which shall 
affect their future liability is gone the moment the partner- 
ship is dissolved. None of the partners can create any new 
contracts or obligations binding upon the partnership ; none 
of them can buy or sell or pledge goods on account thereof; 
none of them can endorse or transfer the partnership securi- 
ties to third persons, or in any other way make their acts 
the acts of the partnership. In short, none of them can do 
any act or make any disposition ot the partnership property 
or funds in any manner inconsistent with the primary duty 
now incumbent upon all of them of winding up the whole 
concerns of the partnership. And here, the consideration 
naturally arises whether, since it is incompetent to any of 
the partners after a dissolution, by any new acts, duties or 
obligations, to bind the partnership by any acknowledg- 
ments or declarations or statements subsequently made by 
any one of the partners, respecting the real or supposed 
transactions or duties or obligations of the partnership dur- 
ing the continuance thereof, are binding, as evidence or oth- 
erwise, upon the other partners who have not assented there- 
to. It seems difficult upon principle to perceive how they 
can be any more than the declarations or acts or acknowl- 
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edgments of any other agent of the partnership would be 
after his agency had ceased. In the latter case, they are 
constantly held inadmissible by the courts of common law, 
upon grounds which seem absolutely irresistible; and yet 
the contrary doctrine has been constantly maintained as to 
partners for a great length of time in the courts of common 
law in England, founded upon a mere unreasoned decision 
in the time of Lord Mansfield.” Story on Part., §§322-23 ; 
4 John., 224; 15 John., 409; 1 Metcalf, 486; 1 Hill, 572; 
2 Hill, 520; 9 Cowen, 420. 

The new promise relied on is a new contract upon which 
the action is based, when it is sought to sustain it by evi- 
dence of a new promise, when, but for the new promise, the 
action would have been barred by the statute. Green vs. 
Crane, 2 Lord Raym., 1101; Dean vs. Hewitt, 5 Wend., 
257; Tompkins vs. Gardner, 1 Denio, 247. 

Best, C. J., in Scales vs. Jacob, 3 Bing., 329, says: “ In 
none of the cases has any distinction been made as to the 
time of the promise, whether before or after the six years ; 
but it is clear that after the six years the plaintiff has no 
cause of action except on the new promise, and that being 
conditional, the condition attached to it must be observed.” 

The statute operates upon the remedy. The debt always 
exists. An action brought after the lapse of six years upon 
a simple contract, must be upon the new promise, whether 
the promise was before or after the lapse of six years, express 
or implied, absolute or conditional. The same authority is 
required to make the promise before as after the six years 
have elapsed. Shoemaker vs. Benedict, 11 N. Y., 186. 

Angell, in his work on Limitations, (Chap. 20, Sec. 25,) says : 
“ After collating and reviewing the cases in England and in 
this country, that the point to be resolved in all cases is, 
whether the promise is a mere continuation of the original 
promise, or whether it is a new contract, springing out of, 
and supported by the original consideration. It clearly ap- 
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pears, both upon principle and authority, that it is the lat- 
ter, and the decisions of all the courts throughout the coun- 
try areremarkably uniform in so establishing it.” See also 
Ch. 21, Sec. 3. 

The doctrines held by the courts at an early day, and 
soon after the enactment of the statute of limitations, that 
a mere acknowledgment that a debt was not paid or satis- 
fied implied a promise to pay it, is not sustained upon any 
sound principle. The statute does not proceed upon the 
theory that after the period of limitation the debt was pre- 
sumed to be paid, but it was designed as a measure of re- 
pose operating upon stale demands. The statute does not 
declare that if suit is not brought within four years, the de- 
mand is presumed to be paid. The presumption of pay- 
ment arose upon specialties after twenty years, but the stat- 
ute of limitation declares that “ civil actions can only be 
commenced ” within the prescribed period after cause of 
action accrued. Proof by the acknowledgment of the debtor 
that a demand is not satisfied, is not more satisfactory than 
other convincing evidence of the fact, and yet it was never 
held that such other proof that a claim had not been paid, 
or otherwise liquidated, draws after it the presumption or 
implication of a promise to pay, and thus create a new right 
of action. Why, then, should proof of the fact of non- 
payment by an admission of the party be anything more 
than evidence of the fact; and upon what principle can it 
be said that one mode of proof draws after it consequences 
which do not follow the other mode? We cannot discern 
in the admission that there was a debt due “ by Tate and my- 
self” anything more than the fact that the debt was then due. 
No promise is implied. To imply a promise from mere evi- 
dence that the demand is not satisfied, would be a bald ju- 
dicial repeal of the statute, and a nullification of its pur- 
poses. The Legislature does not say that the action can 
only be commenced within four years, wnless it be shown 


Berra a pate 
AiR Siva SEP ae, Pe te AS MaKe 










































SUPREME COURT. 





Tate v. Clements—Opinion of Court. 








that the debt is still due. The language is, without qualifi- 
cation, that the action must be commenced within a given 
period after the “cause” shall accrue. In an action upon 
a sealed instrument after twenty years, a plea of payment 
was the proper plea, and the presumption of payment arose 
from the lapse of time. 

In a suit upon asimple contract, the plea was that the 
suit was not commenced within a given time after the canse 
of action accrued, the statute operating as a bar to the suit, 
because the suit was forbidden by its express terms. The 
“cause of action ” must then be some fact occurring within 
the time limited. 

The action of asswmpsit is upon promises expressed or 
implied. A promise to pay a debt, if made within the statu- 
tory period before a suit is commenced, is a cause of action, 
the thing purchased being the consideration of the thing 
promised, and this is equally the case whether the promise 
be made on the day of the purchase, or after five years 
have run—there is no difference ; the action must be upon 
the promise. 

All the cases declare that it is the new promise that 
avoids the operation of the statute, and is the contract upon 
which, if at all, a recovery can be had. The promise is, 
therefore, the “‘ cause of action,” upon which the plaintiff 
must rely to maintain this suit. 

Evans’ letter of July 14, 1873, says: “I very much re- 
gret that I am not prepared at present to pay you the 
amount due by Tate and myself, but feel sure that I will be 
in the course of sixty or ninety days.” This is the only oc- 
casion on which Tate’s name is mentioned in the evidence of 
admission or promises. All the promises to pay are by 
Evans’ alone, and in the first person. He does not say that 
the firm of Tate & Evans will pay, but “I will pay.” He 
does not promise in the name, or in behalf of the firm, but 
in his own behalf; and it seems the plaintiff relied on him 
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and did not call upon Tate until a short time before the 
suit, and five years after the indebtedness was contracted. 
Theonly promise is Evans’ individual promise, unless Evans, 
by virtue of the former partnership, was an agent of Tate, 
and his individual promise to pay was the promise of both. 
It has been shown that after a dissolution, the partners have 
no power ‘to bind each other by any contract. The only 
power they possess is to pay and collect debts, to secure the 
partnership property, and to give receipts, acquittances and 
acknowledgments of their acts. Story on Part. §328. 

This power to wind up the affairs of the partnership does 
not include the creation of evidence of each other’s indebt- 
edness. 

In the case of the National Bank vs. Norton (1 Hill, N. 
Y., 572,) it was held that one partner could not, after disso- 
lution, bind his copartners even by the renewal of a partner- 
ship note ; nor would a power reserved to him in the articles 
of dissolution to settle the business of the firm, and for that 
purpose to use their name, enable him to so bind his copart- 
ners. We cannot, upon any theory that seems to be well 
founded, find any authority in one partner, after dissolution, 
to change in any manner the legal liability of his late co- 
partners, otherwise than by paying and adjusting the liabili- 
ties of the firm, and thus releasing them. But it was said in 
the plaintiff’s brief and argument that because plaintiff had 
no notice of the dissolution, therefore the partnership con- 
tinues as to the plaintiff. It is true that where partners 
have dissolved their relation, third persons who have had 
transactions with them will be protected in future dealings 
with the partners on account of the firm, unless such third per- 
sons have actual or constructive notice of the dissolution. 
But this applies to future dealings only. As to past trans- 
actions the partners remain as they were, debtors, equally 
liable to pay as though the dissolution had not taken place, 
(Story Part., §334, and citations ; Collyer on Part., $546, 3d 
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Am. ed.,) but without the power to bind each other by new 
promises or contracts in respect to such past transactions. 
Any other rule would place an unfortunate partner under a 
prolonged and increasing ban of indebtedness at the option 
of a copartner, who might choose to renew his late copart- 
ner’s debts by his own mere promise to pay, while the vic- 
tim might not know for years that he had a creditor. We 
have an instance in the case at bar. The promise of Evans 
to the creditor of the firm did not operate to the advantage 
of Tate, nor did the creditor part with anything of value by 
means of it. There was not even an agreement on the part 
of the creditor to extend the time of payment in considera- 
tion of Evans’ promise to pay. The duty and the obligation 
of the several partners to collect partnership dues and pay 
partnership debts, do not include the power of each to charge 
the other by new promises in respect to past debts, either as 
to those creditors who have, or who have not, had notice of 
the dissolution. 

The judgment as to the appellant is reversed, and a new 
trial awarded. 





James P. Coxer anp Lewis G. Scueirrer, PLAmniirrs AND 
AppELLants, vs. Amos Hayrs, Derenpant anp Respon- 
DENT. 


1. It is the rule of the Code, as well as of the common law practice, that 
a party cannot, during the progress of the trial, rely with confidence 
on the strength of his case, take no exception to matters as they occur, 
or to the charge of the court as given, and afterwards claim the right, 
either through a motion for a new trial, or otherwise, to have matter 
already acquiesced in and accepted by him reviewed in an Appellate 
Court. 

2. A. simple objection to a question when asked, without an exception to 
the ruling if the objection is overruled, presents a case of abandon- 
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ment of the objection. To make such a point available, it is neces- 
sary that an exception should be distinctly taken, and placed upon 
the record. 


3. A leading question should be permitted only when it appears essential 


4. 


5. 


= 


1 


= 


to justice; where a witness is persistently unwilling, or biased, or 
there exists some like reason, the court should allow it. In some 
cases a party ma} and should be permitted to lead his own witness. 
This matter, however, is in the discretion of the court. It is not 
ground of error, and Appellate Courts universally refuse to review 
such exercise of discretion. 

After a witness has been examined in chief, and is recalled in rebuttal, 
the court may, very properly, prevent a simple repetition ot his tes- 
timony. A party after his examination of a witness, and after closing 
his testimony, has no absolute right to recall this witness to establish 
matters not in rebuttal. Whether this rule ought to be varied is a 
question for the Circuit Court, and an Appellate Court, if it interferes 
at all, should only do so where it sees that injustice has been done 
through this action. 

Questions leading to testimony apparently not pertinent to any issue 
are properly overruled. 

Where, upon the face of the record, a question clearly open to the ob- 
jection that it is leading and suggestive is rejected, and no ground for 
its rejection appears upon the record, the action of the court must be 
attributed to this cause, notwithstanding the fact that the inquiry was 
as to matters properly admissible in rebuttal of antecedent testimony. 

Where the trial is by jury, the charge of the court must be excepted 
to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminster II., and such is the rule un- 
der the Code. 

Where the conflicts in testimony are of such character as to involve 
principally questions of credibility, this court will not assume to per- 
form this exclusive function of a jury. Under the modern system, 
where parties are permitted to testify, the best tribunal to determine 
how far a man’s interest controls him is a jury of the vicinage. An 
appellate tribunal is least of all fitted for such a function. 

Facts alleged in support of a motion for new trial on the ground of 
surprise, must at least be sworn to, or supported by authentic docu- 
mentary evidence showing merits. The mere statement of a party is 
never sufficient. 


10. The affidavit of a party based upon information and belief derived 


from statements of members of a jury as to their conduct in the jury 
24 
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room, is entitled to no more or other weight than the affidavit of a 
juror himself; it must stand on the same footing. 


11. A juror, after solemnly entering his verdict in court, “ is not to be be. 
lieved or heard” when he afterwards swears that he never approved 
or consented to the verdict. After the return and affirmance of a ver- 
dict in open court, the testimeny of jurors as to the motives and in- 
fluences by which their deliberations were governed should not be re- 
ceived. 


Appeal from the Circuit Court for Jackson county. 

This case was commenced prior to the adoption of the 
Code, but the judgment was rendered subsequent thereto. 

The facts of the case are stated in the opinion of the 
court. 


McClellan d& Milton for Appellants. 
Geo. 8S. Hawkins for Respondent. 
Mr. Justice Westcorr delivered the opinion of the court. 


This is an action of trover to recover the value of 43,816 
pounds of lint cotton alleged to be the property of plaintiffs, 
and to have been converted by the defendant. The declara- 
tion isin the usual form. The defendant plead—first, the 
general issue; second, that the plaintiffs were not lawfully 
possessed of the cotton as of their own property ; third, be- 
cause the alleged conversion was and is based upon an 
alleged contract for the sale of said cotton by defendant to 
plaintiffs; that plaintiffs did not, under said alleged con- 
tract, accept said cotton or part of it, and actually receive 
the same or give anything in earnest to bind the bargain, or 
in part payment; nor was there made any note or memo- 
randum in writing of the said bargain or contract and signed 
by the plaintiffs and defendant, or their agents, thereto law- 
fully authorized ; fourth, that the plaintiffs’ alleged cause of 
action arose from and is founded upon a contract for the 
sale of the cotton set forth in the plaintiffs’ declaration, 
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between the said Louis Scheiffer and defendant, on or about 
the 11th day of February, A. D. 1868; that said cotton was 
obtained from defendant by the fraud, covin and misrepre- 
sentation of the said Scheiffer, and that owing thereto de- 
fendant was induced to enter into the same; that previous 
to entering into said contract he asked the said Scheiffer if 
there had been any advance in the price of cotton in the 
market; that said Scheiffer answered in the negative, but 
that he wished to invest in cotton; and defendant avers that 
there had been a considerable and material advance as to its 
price immediately previous to the making of said contract, 
and this defendant has been informed and believes and 
charges the fact to be that the said Scheiffer was fully aware 
of and knew of said advance; and that bis answer to said 
detendant’s inquiry, as above set forth, was false in fact and 
in fraud of defendant. 

The plaintiffs took issue on the first and second pleas, tra- 
versed the third ; and so far as the fourth plea or answer was 
concerned it was filed under the Code practice, and no re- 
sponse was made to it. Upon the trial there was verdict 
for the defendant. There was a motion for new trial by 
plaintitts, which was overruled, and from the consequent 
judgment for defendant this appeal is taken. 

It is thus apparent, the issues all being issues of fact, that 
the case can be here alone upon exceptions taken during 
the progress of the trial to the charge of the court, and to 
its action in overruling this motion for new trial. The 
assignment of errors embraces twenty-two distinct points. 
Many of them embrace matters to which no exception was 
taken during the trial. Portions of the charge of the court 
too, to which no exception was taken when given, and which 
were assented to by the appellants when delivered, are sought 
to be reviewed without any exceptions. 

It is the rule of the Code practice, as well as the rule of 
the common law practice, that a party cannot, during the 











« 372 SUPREME COURT. 


~ 








Coker and Scheiffer v. Hayes—Opinion of Court. 





ee 








progress of the trial, rely with confidence on the strength of 
his case, take no exceptions to matters as they occur, or to 
the charge of the court as given, and then afterwards claim 
the right, either through a motion for a new trial or other- 
wise, to have such matter already acquiesced in and accept- 
ed by him reviewed in an appellate court. The Code in 
such a case as this provides that the judge who tries the case 
may entertain a motion, to be made on his minutes, for a 
new trial upon exceptions, or for insufficient evidence, or 
excessive damages; and that when an appeal is taken a 
case or exception must be settled in the usual form, upon 
which the argument of the appeal must be had. Code, page 
64, Sec. 210. Some of the courts of New York hold that 
such a motion for a new trial can be only upon the grounds 
named in this section. Voorhees Code, 390, d. 

It appears from the case and exceptions that during the 
progress of the trial, several questions to witnesses were 
objected to when asked, but there was no exception to the 
action or ruling of the court admitting them. In such cases 
it must be held that objection was abandoned. 9 Pet., 418; 
G Wall., 571; 8 Dana, 178; 15 Ind., 4. 

The Supreme Court of the United States in Taber vs. 
Cooper, (7 Wall., 571,) in speaking of just such a case, says: 
“Tt does not appear that the objection was overruled and 
exception taken; it only appears that the testimony was 
admitted after the objection was made. Von constat, but 
the objection was waived or the decision acquiesced in. In 
order to make such a point available it is necessary that an 
exception should be distinctly taken and placed upon the 
record.” This is likewise the rule of the Code. 

The first exception taken during the trial is disclosed by 
the record in this language: ; 

“TH. C. Lewis. $50. Identified bill. Objected to and 
overruled. Excepted to.” 

It is claimed by the plaintiffs that there was a part pay- 
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ment in the matter of the alleged sale of seventy-seven bales 
of cotton to them by the defendant, and that this part pay- 
ment consisted of the balance of a fifty-dollar note, which 


remained after paying for a bale of cotton purchased from . 


defendant as the agent of another person. It is claimed by 


the defendant that the fifty-dollar note was returned to ; 


plaintiff at his request, and that the alleged contract to sell 
or the sale was rescinded. The claim is that H. C. Lewis 
returned the note. In his testimony he states that it was 
the identical bill. No ground of objection is here stated, 
and we are left entirely to presumption to understand upon 
what ground this objection was based. We can see none. 
It was pertinent to questions at issue and admissible. 


Defendant was asked: “ Did you deliver cotton to either of . 


the plaintiffs at Neal’s Landing in February, 1868, or at any 


other time?” The plaintiff objected to this question upon : 


the ground that it was leading, and because it asked for a 
conclusion of law. One of the questions in this case is, 
whether there was a delivery of the cotton? This question 
is certainly leading. We cannot see why the presiding 
judge did not disallow it. A leading question should be 
permitted only when it appears essential to promote justice. 
Where a witness is persistently unwilling and biased, or for 
some like reason, the court may allow it. While this is 
true, yet such an exercise of discretion is not reviewable upon 
error. Such is not the practice of courts where they have like 
authority to this court to review the action of the inferior 
court in the matter of refusing new trials. 3 Allen, 465; 
2 Gray, 282; 7 Ala., 371; 43 N. H., 65; 30 Mo., 380; 13 
Ala., 490; 37 Maine, 346; 36 Maine, 137; 9 Conn., 275; 
43 N. H., 65; 22 N. J. L., 372; 20 Ill, 35; 20 N. Y., 170; 
64 Maine, 280; 78 Ill., 544; 1 Green Ev., 435. 


This question is also open to the second objection viewed : 


in one respect, and viewed in another it is not. The ques- 


tion did not necessarily imply such delivery as transferred ‘ 
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title rather than possession. Delivery is sometimes used in 
reference to the passing of the property in the chattel; 
sometimes to the change of the actual possession of the chat- 
tel. The connection in which the question is asked shows 
that it referred to the change of actual possession of the 
chattel in this case. That was a fact bearing upon the 
issue, and a matter to which the witness could be properly 
interrogated. 
. A receipt of L. Scheiffer & Nephews to Messrs. Freeman, 
Johnson & Co. for fifty dollars, “ deposit made with H. C. 
Lewis, of Greenwood, Fla., by Louis G. Scheiffer,” was 
offered by plaintiff in connection with the testimony of H. 
C. Lewis. It was objected to, the objection was overruled, 
and there was an exception. H. C. Lewis testified that this 
money was sent by him to these parties fur the plaintiff after 
plaintiff had requested him to send the money to him. The 
court instructed the jury that the receipt in itself was evi- 
dence of a deposit and nothing more. 
“ If the jury believed the testimony of Lewis, he had au- 
thority from the plaintiff to get this money. This receipt 
shows that he (Lewis) did get it, and it was evidence of that 
fact. Hence, it was evidence bearing upon the issue 
whether the plaintiff ever received and accepted the return 
of the money which he alleged he paid the defendant. 
Coker, one of the defendants, testified: “I knew that 
Mr. Belser would deliver cotton to the purchasers without a 
written order from the parties storing the cotton with him 
when he had sold the cotton.” This was “ objected to by 
the defendant and the objection sustained.” To this action 
plaintiffs excepted. What was the ground of objection here 
upon the part of either party, we cannot ascertain from the 
record. We cannot, and do not see, however, the materi- 
ality or relevancy of this statement. The plaintiffs do not 
here claim any delivery by Belser, except as the agent and 
representative of Hays. The claim is that a part of the cot- 
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ton was weighed in Hays’ presence, and delivered by him, 
and that the remainder was subsequently weighed and de- 
livered by Belser in conformity with the instructions of 
Hays. I cannot see the relevancy or materiality of any of 
this testimony of the witnesses as to the custom of Belser, the 
warehouseman. The plaintiffs do not claim title through 
the observance of any custom. They claim no delivery, ex- 
cept through the act of the defendant himself, independent 
of what was the usage at this warehouse: Certainly this 
statement, that Belser would deliver without written orders, 
if it is meant to establish the fact that Belser would under- 
take, in the absence of the owner and without his authority, 
to deliver parcels left with him, is a matter not at all mate- 
rial, when it is not even claimed here that Belser made any 
such delivery. In addition to this, Belser himself had tes- 
tified that he had delivered cotton on written or verbal or- 
ders; that he had delivered cotton without either to mer- 
chants, and that he would have delivered cotton on Coker’s 
representation without an order. This was not denied by 
the defendant, and notwithstanding the rejection of this 
testimony of Coker as to Belser’s personal confidence in in- 
dividuals; the matter, so far as it could have any bearing 
upon the transaction, was before the jury. The witness 
Coker was asked the question: “ Did you and L. G. Scheiffer, 
at Neal’s Landing, on the 13th February, A. D. 1868, accept 
and receive the 77 bales of cotton from Amos Hays?” He 
answered: ‘We did: we weighed it, marked it, and re- 
ceived it.” Upon motion, this was struck out, and plain- 
tiffs excepted. This witness was here being examined, it is 
claimed, in rebuttal. He had testified to the facts as they 
occurred. He had testified that Hays had delivered the 
cotton when it was weighed, and that Hays was present 
when he exercised acts denoting exclusive possession. Hays 
had testified that he had not delivered the cotton; that he 
was there for the purpose of weighing it, and that his inten- 
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tion was to do nothing more until he was paid for it. 
Coker had already testified as to the acts done. This wit- 
ness had been examined and cross-examined. The strict 
rule is that the plaintiffs were bound at their peril to ask 
all material questions in the first instance, and if omitted it 
could not be done in reply. When evidence is strictly to re- 
but the case made by the defendant, such evidence may be 
admitted, although it might have been adduced as part of 
the original case. This testimony was not strictly in rebut- 
tal. It was simply repeating by the same witness his exam- 
ination-in-chief. (2 Phil. Ev., 4th ed., 912.) Under these 
circumstances this rejection of a leading question and state- 
ment of conclusions is.not a matter which will authorize us 
to award a new trial. The court could, in its discretion, re- 
ject the testimony, and in no event can we see that such ac- 
tion is ground for us to reverse the judgment. 

“Did Amos Hayes make any objection to what you and 
Scheiffer said about running a letter through the cotton and 
turning the cotton out of the warehouse ?” 

This question was ruled out, and the action of the court 
excepted to. This witness in his direct examination had 
stated, “ Belser wanted to throw it (the cotton) out of the 
back shed. I objected. It might burst the hoops, or dam- 
age it. I remarked to Scheiffer, in presence of Hayes, we 
would not letter it. When we got the full account it would 
be easy for Baker to letter it for us.” When recalled he 
had already testified: “I claimed the possession, with Mr. 
Hayes’ full consent and knowledge that I did claim it. 
Scheiffer said ‘what letter shall I run through it?’ I 
told him ‘ we would not letter it until we got two hundred 
bales, &c.’” We cannot see from the testimony that Mr. 
Hayes admitted that he heard this conversation, or that he 
stated that he objeeted to it. The examination-in-chief of 
this witness (Coker) had been closed, and there is nothing 
here in rebuttal, as distinct from evidence, to make out the 
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ease of plaintiffs. This should have been brought out upon 
the direct examination. Thereis really nothing in it which 
this witness had not already testified to. He had already 
stated that Hayes had assented to his possession ; he had 
said, “ Mr. Hayes was present all the time when I objected 
to cotton being rolled out, and we wanted it to remain 
there some time. Hayes did not object to it.” 

A party, after closing the examination of a witness, and 
after closing his testimony, has no absolute right to recall a 
witness before examined by him to establish matters not in 
rebuttal, or to simply repeat his testimony. 2 Phil. Ev., 
914, 4 Ed.; 11 Barb., 216. Whether this rule ought or 
ought not to be varied, is a question for the Circuit Court ; 
,and a Court of Error, if it should interpose at all in such 
matters, should not do so except where it sees that injustice 
has been done through this action. 2 Phil. on Ev., 4 Ed., 
879, note ; 4 Wend., 249; 6 Wend., 368. _ Here the matter 
was already before the jury so far as this witness was con- 
cerned. 

This witness thus recalled, was asked whether, after the 
19th of February, 1868, Scheiffer did not leave the whole 
subject matter of the purchase of the seventy-seven bales of 
cotton from defendant solely under his control, and also 
whether they did, after that date, dissolve their agreement 
to purchase two hundred bales of cotton to ship to Liver- 
pool. The court sustained objections to these questions, 
and there was an exception. What the agreements or ar- 
rangements betyeen these parties subsequent to February 
19th, as to shipping cotton to Liverpool, have to do with 
the sale of cotton by defendant to them upon that date, we 
cannot see. There is nosuch issue presented by the plead- 
ings. This question, so far as it relates to this agreement, 
was properly overruled. The only purchase in question 
here was an alleged purchase of seventy-seven bales of cot- 
ton from defendant. If there was any such purchase it was 
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made on or before that date. Such is the claim of the 
plaintiffs themselves. Any dissolution of an antecedent 
agreement to purchase two hundred bales could not affect in 
any way the rights ot these parties ; nor was it either directly 
or indirectly in rebuttal of the testimony of Lewis, or any 
other witness. Everything that Lewis says is consistent 
with a dissolution of such agreement, ifs uchagreement ever 
existed. The record does not disclose the ground upon which 
the question as to the control of the alleged purchase from the 
defendant was overruled, nor does the record disclose the 
reason why the court would not allow the question. It sim- 
ply appears to have been objected to, and the objection sus- 
tained. It may have been rejected upon the ground that it 
was leading and suggestive. This it certainly was, and the 
court could have properly rejected it on this ground alone. 
It is true an aftirmative answer to the question would have 
tended to show, that as between the plaintiffs, Coker had at 
that time control of this matter, and that any act of Scheif- 
fer, looking to a recission of the alleged sale, was inconsist- 
ent with that portion of the testimony of Lewis to the effect 
that Scheiffer requested of him the return of the money 
alleged to have been delivered and accepted as a part pay- 
ment. In this view the testimony was properly in rebut- 
tal. The record, however, does not disclose upon what 
ground this question was not permitted ; and as it may have 
been properly rejected on the ground of its leading charac- 
ter, we are obliged to hold the action of the court correct. 
Where, upon the face of a record, a question clearly open 
to the objection that it is leading and suggestf#¥e is rejected, 
and no ground for its rejection appears upon the record, the 
action of the court must be attributed to this cause, not- 
withstanding the fact that the inquiry was as to matters . 
properly admissible in rebuttal of antecedent testimony. 
After this, in the record, follow the charges of the court. 
both general and special. To neither was there any objec- 
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tion or exception, so far as the record discloses. We do not 
propose to discuss them, however, as they are not presented 
for our consideration. Where the trial is by a jury, the 
charge of the court must be excepted to when given. Such 
is the rule where the bill of exceptions is framed under the 
statute of Westminster II. This practice prevails in the 
Supreme Court of the United States. In a like case to this, 
where the party failed to except while the jury remained 
at the bar, that court said; “ It has been repeatedly decided 
‘by this court that it must appear by the transcript, not only 
that the instructions were given or refused at the trial, but 
also that the party who complains of them excepted to 
them while the jury was at the bar.” 15 How., 160; 13 
Ind. 400; 1 Iowa, 121; 37 Vmt., 471; 2 W. Va., 285; 15 
Cal., 183; 31 Mo., 530; 11 [1., 72; 8 Ind., 376; 3 Lowa, 
216; 30 Me., 378; 14 Md., 424; 5 Cush., 14; 48 N. H., 
497; 1S. & M., 679. Such is the rnle in New York. 2 
Com., 98. In 2 Seldon, 235, the Court of Appeals remarks : 
“It has been held in many cases that the party complain- 
ing of a charge of a judge must put his finger upon the 
point of which he complains. If he does not do so, no 
court of review can regard it. A just regard to the fair admin- 
istration of justice requires that when an error is supposed 
to have been committed, there should be an opportunity to 
correct it at once, before it has had any consequences, and 
does not permit the party to lie by without making his ob- 
jection, and take the chance of success on the ground in 
which the judge has placed the cause, and then if he fails 
to succeed avail himself upon objection, which, if it had 
been stated, might have been removed.” 

What has been said disposes of all the exceptions taken 
upon the trial, and of all matters anterior to the verdict. 
Under the Code (Sec. 210) the only remaining question is, 
was there “ insufticient evidence or excessive damages?” It 
is not claimed that there was any excess in the matter of 
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damages, and, therefore, what we may say should be con- 
fined to the “insufficiency of the evidence,” if the effect of 
this section of the Code is thus to fix the power of the court. 
In one of the cases in New York, treating of this section, 
the court says, that independent of the terms of the Code, 
the court before whom the cause is tried has inherent power 
to prevent injustice by setting aside a verdict manifestly in 
violation of law. 40 N. Y., 45. Ifit is meant by this that 
the court is not restricted in its power by this section, and 
that it has the same power that it had independent of it, 
then we cannot see where the statute is given any effect ; 
but it is unnecessary in this case to construe this section, as 
in any event, whether the rules controlling are those which 
result from a strict application of the section, or those which 
prevailed before its enactment, our conclusion in this case is 
not changed. The remaining grounds upon which a new 
trial is sought are, that the verdict was contrary to the evi- 
dence, to the law, and upon the ground of surprise and mis- 
conduct of the jury. 

This leads us to a consideration of the evidence as applied 
to the issues. There is in this case no doubt of the conver- 
sion by the defendant, if the plaintiffs had such a property 
in the goods as is sufficient to maintain this action. The 
plaintiffs claim property, through a completed sale by the 
defendant to them, and the true merit of this controversy 
is just at this point. Much has been said in this case about 
the matter of earnest to bind a bargain. We dispose of it 
all by simply stating that it may be admitted for the sake of 
disposing of the question, that there was earnest given and 
received to bind a contract of sale and that is not sufficient. 
The true question here is as to the nature of the sale, and 
whether there was delivery and payment or a tender equiva- 
lent to payment. ‘“ No case has been found in the books in 
which the giving of earnest has been held to pass the prop- 
erty in the subject-matter of the sale,'where the completed 
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bargain, if proved in writing, or any other sufficient man- 
ner, would not equally have altered the property.” 

In the case of Logan vs. Mesurier, (6 Moore P. C., 116,) 
it was held that where the whole purchase-money had been 
paid at the time of the contract, property did not pass in the 
the timber, which was afterwards to be measured on deliv- 
ery ; and it is scarcely conceivable that a penny delivered un- 
der the name of earnest could be more effective in altering the 
property than the payment of the entire price. It is there- 
fore submitted that the true legal effect of earnest is simply 
to afford conclusive evidence that a bargain was actually 
completed with mutual intention that it should be binding 
on both, and that the inquiry in such cases is to be tested 
not by the fact that earnest was given, but by the true na- 
ture of the contract concluded by the giving of the earnest. 
Benjamin on Sales, 2d Ed., 289. 

The principal witnesses in this case as to the fact of deliv- 
ery and part payment are the parties and the warehouse- 
man Belser. This testimony is substantially as follows: 

The plaintiff, Scheiffer, testifies: “That there was an 
agreement to sell plaintiffs’ seventy-seven bales of cotton at 
ten cents per pound, he agreeing to pay defendant $1000 
cash, and give a draft for the balance; that defendant stated 
that all of the cotton was at Neal’s Landing except a few 
bags, and that he would have it all there by Thursday, at 
which place it was agreed they would meet and deliver the 
cotton on that day; that, meeting defendant on that day, 
he declined to take dratts, but said he would deliver the 
cotton, and I could have ten or fifteen days to pay for it in; 
that we then went to the landing; the greater part of it 
was stored in Belser’s warehouse; the cotton was turned 
out, and Coker and myself marked it, and kept tally of the 
weights, Hayes being present during the weighing; Hayes 
asked us if we wanted to buy a bale more at the same price, 
belonging to one of his hands on his place, and we could 
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pay cash for it; we said yes, and I gave Hayes tifty dollars, 
which Hayes said was more than it amounted to, as the 
bale weighed but four hundred pounds, and that he had no 
change; I then told him to keep the change and credit it 
on our purchase now being delivered; when it became late 
Hayes left and told Belser to send him a memorandum ot 
weights. On the next day, Friday, Belser and myself com- 
pleted the weighing.” Upon cross examination witness 
states that defendant never, in his presence, instructed the 
warehouseman not to deliver the cotton to any person with- 
out his order or the production of the warehouse receipt. 
The plaintiff, Coker, testifies: “On the 11th February. 
1868, Mr. Scheiffer and I went to Hayes’ house. We told 
him we wanted to buy his cotton, Scheiffer agreeing to give 
drafts, defendant saying he would take them: that he would 
need $800 or $1,000 to pay off hands. We bought the cotton 
at 10 cents. We were to meet at Neal’s Landing on thie fol 
lowing Thursday to weigh and deliver the cotton. On 
meeting again Thursday, defendant said he did not want 
drafts, saying I have proposed giving Mr. Scheiffer ten on 
fifteen days to raise the money in, and that he (H.) would 
put up five hundred dollars, and we put the same amount 
as a forfeit, and if either one backed down the man who did 
so was to pay the amount.” (Scheiffer also testified to this.) 
“This we declined upon the ground of confidence in his word. 
Defendant said I am satisfied—come on, we will go down to 
Neal’s Landing, and I will weigh and deliver you the cotton- 
When we got to landing we told Mr. Belser our business, 
that we had bought Mr. Hays’ cotton. We went to the 
shed. Belser wanted to throw it out of the back of the 
shed. I objected; it might burst the hoops. I proposed 
to take Hays’ weights. He said he would do it, but he had 
left his memorandum at home. I put weights on bags: 
Scheiffer took weights in book. I remarked to Hayes in pres- 
ence of Scheiffer we would not letter it: that when we got 
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the full amount it would be easy for Belser to letter it for us. 
Of these lots of cotton some were poorer than Scheiffer 
thought. After weighing twenty bags Avery came up and 
wanted to go in the store. Belser had toquit. Hayes then 
remarked I have another bale for sale that belongs to a ne- 
gro, weight about 400 pounds. I told him yes, and asked 
Scheiffer if he had any money. He said yes, and handed 
Hayes fifty dollars. Hayes remarked he did not have the 
change. Scheiffer told him to put the amount of balance on 
the purchase. Belser came back, and had weighed about 
forty bags. Hayes said his wife was unwell, and he never 
remained away from home at night; that he had confidence 
in Belser as much as in himself. He got in his buggy, and 
hallowed back to Belser, don’t let Coker cheat you, in a 
langhing manner. He requested B. to make him out a list 
of weights of cotton and send to him. I left and saw no 
more weighed. Mr. Belser and Scheiffer continued weigh- 
ing cotton. After purchase made on Tuesday, it was part 
of the agreement that we would go to Neal’s Landing and 
weigh and deliver it all that day.” This witness was again 
examined, and stated that “ Hayes at the time we went to 
weigh the cotton at Belser’s delivered the cotton to us. I 
claimed possession and refused to have the cotton throwed 
out of the shed without Mr. Hayes’ full consent and know- 
ledge. I did the marking and putting weights on heads of 
bales as long as I remained; there were forty-six or forty- 
eight bales weighed before I left. Scheiffer said, what let- 
ter shall I run through it. I told him we would not letter 
it until we got 200 bales to ship to Liverpool, and Belser 
could easily letter it then when ordered shipped. Hayes 
was present when at the landing. I gave directions about 
it as if it were my property.” On cross-examination, as to 
this second examination this witness says: “I never let- 
tered any of Hayes’ cotton. He (Hayes) did not, on the 
13th February, when we were weighing the cotton, say to 
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me or Scheiffer, I deliver the cotton to you. I never re- 
ceived any written or verbal order on Belser to deliver the 
cotton. The entire money for cotton was not paid. We 
bought the negroes’ bale of cotton and balanee, ‘ became 
advance on the other.” Admitted that Belser says that he 
had never delivered the cotton to Coker or Scheiffer.” 
(Judge’s notes, page 44, and amendment No. 4.) 

Belser, the warehouseman, for the plaintiff, testified : 
“The parties came to my landing to weigh cotton. I think 
Hays had 77 bales stored there. They came together, and 
requested me to weigh it. I asked if cotton was to be 
shipped soon. I wanted to throw it out below. They ob- 
jected. We weighed the cotton in shed. It took that day 
and part of next. On leaving, Hays requested me to repre- 
sent him. Can’t remember what was said as to shipping 
and marking. A good deal said of it. Don’t remember 
hearing the parties say anything about the payment for cot- 
ton. I sawoneofthem hand Hays money. Hays said that 
a negro had a bale of cotton they could get at the same price; 
handed him money. Hays said he had no change. Coker, 
or one of them, requested him to keep it. Don’t remember 
any other words. Doa’t remember what the bale weighed. 
I bought a bale from the negro. Think same bale. Paid 
him 11 or 114. It weighed between 400 and 500 pounds. 
Nothing said at the time what the price was. I understood 
Hays had sold the cotton at 10. Can’t say who told me. 
Mr. Hays asked me, in going out from dinner, if I did not 
think they had ‘ got me alittle.’ I told him I thought they 
had. My recollection is, Hays stated they tendered him ex- 
change or drafts on New York, but he required the money, 
and gave them time to go to Apalachicola for it. Mr. Hays 
never gave me a verbal order to deliver the cotton to Mr. 
Coker or Scheiffer, and I never delivered them any for 
him.” 

The defendant testifies: ‘1 remarked there was a boy on 
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my place who had a bale of cotton he wanted me to sell, and 
wanted me to sell it for him. Mr. Scheiffer remarked he 
would take the bale of cotton, and that he would give me 
the money to pay for it. He handed me fifty dollars, and I 
remarked that was more than the bale of cotton came to; 
that I did not think it was a very heavy bale; that I had no 
change. He said keep it; it made no difference. That was 
what passed about the bale of cotton. Neither Coker nor 
Scheiffer told me to apply the surplus towards payment of 
the other lot of cotton. The bargain for sale of cotton was 
made on the 11th February, 1868. I asked if there was any 
rise in cotton; said none that they knew of. Mr. Scheiffer 
said he would buy my lot and give me ten cents a pound 
for it. I told him I concluded to take the offer he made. 
He remarked he was not prepared to pay for so large an 
amount of cotton, and that he would give me a draft on 
New Orleans or New York. I did not wish drafts on New 
York or New Orleans. Hesaid he was not prepared to pay 
money for it if I did not take drafts. I told him I wanted 
some money to pay the hands that made it. Hands due 
one-third. He asked me then what amount I would need 
to settle off with them. I told him it would take about 
one thousand dollars. He remarked he did not have that 
amount but thought he could raise it. When we got to 
that, I said you and I don’t know what the cotton will 
weigh to ascertain how much you would have to pay me. 
We agreed to go to the river to weigh the cotton on Thurs- 
day. We met at Greenwood on Thursday morning. I told 
‘Mr. Scheifter I concluded not to take any drafts for my cot- 
ton; that I must have the money. He said that would 
break up the trade; that he did not have the money. 
Scheiffer asked me then how long a time I would give him 
to raise the money. I remarked eight or ten days. He said 
then we will go to the river and weigh it to ascertain how 
much money he would have to get. No part of the contract 
25 
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in writing. When we arrived at the river, said to Mr. Bel- 
ser, I have come down to weigh my cotton. The plaintiffs 
were present when I said this. Mr. B. assked me if I 
was going to have it turned out of the warehouse. [ said | 
had rather not, as I did not know when the cotton would be 
delivered as he did not have the money. We weighed twen- 
ty-seven bales. Belser was the weigher while I was there. 
I left about an hour by sun. I don’t know who weighed 
after I left. I never gave any order or warehouse receipts or 
verbal order to Belser to deliver the cotton to Scheiffer or 
Coker. I could not tell how far Coker and Scheiffer were 
from me when I gave Belser instructions as to the cotton. 
[ was near enough to Belser for him to hear me. [ in- 
structed him as I was going away to finish weighing the cot- 
ton, to send me the weights, and not to turn over the cotton 
to any one without both a written order from me and the 
' warehouse receipt, as the cotton was mine. I never re- 
ceived any money on this contract as payment, or otherwise, 
at any time.” 

As to the fifty-dollar bill this witness says: “ I told Schiet- 
fer he could get the cotton of boy at the same price; he 
handed me fifty dollars; I had not weighed the cotton at 
that time. While at Greenwood on Thursday, I proposed 
to Mr. Scheiffer to put up a forfeit of five hundred dollars, 
the one backs out to pay the forfeit ; this was after I had told 
Scheiffer I would not take drafts. About the time I told 
him I would give him time to get the money, I made propo- 
sition to see what he was going to do, if he was going to 
try to get money. On reaching the river I said to Mr. Bel- 
ser, don’t you think he got me a little? [From Belser’s re- 
marks [ thought there was little spur in the market. [| left 
Belser to finish weighing the cotton; the weights of the 
bales as shown by exhibit in evidence was 43,816 pounds, 
which, at 10 cents, is $4,381.60.” Belser, being again ex- 
amined, says: “ Hayes gave me instructions as to shipping 
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and delivering cotton; I am satisfied Coker and Scheiffer 
did not hear them.” 

The theory of the plaintiffs as to this testimony is that 
the contract as modified on Thursday, at Greenwood, was 
that ten or fifteen days’ time was given for payment; that 
the cotton was weighed and delivered at the landing on that 
and the next day, and a part payment of eight or ten dollars 
on the amount due was paid. In other words, that the sale 
was a sale on credit, and that the property passed by an 
actual delivery. 

The theory of the defendant is that he refused positively 
any drafts; that no credit entered into the matter; that the 
agreement was for a sale for cash, the plaintiffs to have ten 
or fifteen days to raise the money; that all that was done 
at the landing was simply a weighing of the cotton to ascer- 
tain the price; that no delivery was had, and that none -was 
to be had or made, and no property was to pass until he was 
paid the price at the time agreed upon; that he received 
nothing, either as earnest or part payment from the parties; 
that defendant agreed to a sale for cash, giving time to raise 
the money, the property not to pass until payment. Benja- 
min on Sales, $320, and cases cited. 

We do not propose to enter into any elaborate examina- 
tion and discussion of this testimony. It is not our province 
to weigh such conflicts or discuss credibility. No one, un- 
prejudiced and disinterested, can read it without seeing that 
the question involved is a pure question of credibility. How 
can it be said from this testimony that it is clear that the 
owner intended to part with his property, and that it was 
the intention of the parties that the property should pass, 
before payment of the price, or that there was a sale upon 
credit of eight or ten days, when the defendant, according 
to the testimony of all the parties, refused drafts, and only 
agreed to sell for money, giving time to raise it? In other 
words, in the language of the appellant’s counsel, “ Coker: 
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and Scheiffer were to pay all cash, and have ten or fifteen 
days to raise the money in.” There cannot be a sale for cash 
on credit. 

In addition to the testimony of the parties and Belser, 
showing the actual facts connected with this transaction, we 
have in the record the testimony of McNealy, Robinson, 
Parker, Erwin and Bryan, as to the statements of the de- 
fendant made to them at the time. McNealy says Hayes 
told him he had sold the cotton, but would not let the par- 
ties have it, as cotton had gone up and no money paid him. 
Robinson says he was at the landing ; that Mr. Hayes said 
he had sold; that he was to get ten cents, and was to weigh 
it that day. Parker states that Hayes told him that he had 
sold his cotton for ten cents; that he was to go down in a 
few days and deliver it, provided they had the money for it. 
Erwin states that Hayes told him he had sold his cotton for 
ten cents, and was going to the landing on that day or the 
next to deliver it. “‘ We had a conversation about drafts. I 
told him I did not consider any man’s draft as good as the 
money.” All of these statements, it is apparent, relate to a 
debt antecedent to any identification or weighing of the 
goods. There was no contract in writing. It is not even 
claimed that at this time any earnest had been paid or part 
payment made. The conversation of Erwin very plainly 
relates to the time when Hayes said he would take drafts. 
It is admitted that he refused to do so afterwards. What 
he says to Parker appears to have been after he had given 
time to “raise the money in,” as he says he had sold to de- 
liver it, provided they had the money to pay for it. These 
statements are consistent with the testimony of the parties. 
What Hayes meant and what alone he could mean by the 
term sold when used anterior to the meeting at the landing, 
was a simple verbal agreement or bargain to sell without 
earnest, part payment, or anything making it effective. 
These witnesses are not testifying in view of nice legal dis- 
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tinctions like this, but connecting the circumstances with 
the other testimony, what we have stated is all that it 
amounts to. 

But it is insisted that there was a tender within the time 
agreed upon of the price to be paid, and that the effect of 
this was to pass the property. It is unnecessary to state the 
law as applicable to such a state of facts, unless such facts 
are shown. 

The testimony of plaintiff Scheiffer as to this matter is 
as follows : 

“On the same evening that the weighing was completed 
I went to Apalachicola, stayed there a day under heavy ex- 
pense, and with great difficulty raised the money, barely 
$4000. Upon my return from Apalachicola, Mr. Coker and 
I went to defendant’s house to pay for cotton. Mr. Hayes 
met us at the gate; I told him I had just returned, let us 
go in some safe place and I will pay what I owe. Hayes 
replied, gentlemen, you can’t have my cotton. I replied, the 
cotton is ours.” Upon cross-examination he says, “I pulled 
the money out of my lap.” 

The plaintiff, Coker, testifies: ‘“ That upon arrival at Mr. 
Hayes’ house, Scheiffer told him we don’t want to disturb 
you; we want some private place to pay you, and pulled 
the money out in his hand. Mr. Hayes remarked, you can’t 
have the cotton. Scheiffer remarked, it is our cotton; we 
bought it, received it, and advanced on it. Mr. Scheiffer 
had about $5000; we counted it in my office before we went 
there. Mr. S. took the money out of pocket in hand and 
said we want a private place to count it. This was the 
Wednesday after we weighed cotton at Neal’s Landing.” 

Amos Hayes, the defendant, testifies: “That neither 
Scheiffer nor Coker exhibited any money to him in pay- 
ment of the cotton on the 19th of February, A. D. 1868; 1 
saw no money.” 

James E. Bryan testifies: “‘ That he witnessed part of an 
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interview between the parties on the 19th of February, 
1868 ; saw no money tendered defandant for a lot of cotton: 
A. P. Hayes way present; I do not state all that was done 
on that occasion.” 

A. P. Hayes testifies: ‘‘ Was present when plaintiffs came 
up on the 19th of February, and witnessed the interview 
between them ; nothing was said about the payment of any 
money by the plaintiffs to the defendant ; saw no tender and 
heard no offer to pay except the money offered by Hayes to 
plaintiffs; that no other money was exhibited upon the 
occasion, and if any had been he would have seen it; was 
in five or six feet of them all the time; neither of the plain- 
tiffs offered to pay the defendant a large sum of money on 
account of cotton, nor did either of them offer to go to any 
place where any money should be counted for that purpose, 
nor did Amos Hayes refuse to do so: am a brother of Amos 
Hayes.” 

Plaintiff Coker, in rebuttal, testifies: ‘* A. P. Hayes and 
Bryan were not present when I[- had the conversation with 
Amos Hayes about the cotton; they were some distance 
from us, and considerable conversation had passed before 
they came up; Scheiffer pulled out the roll of money and 
said, let us go to some safe place so ave can count it.” 

It is thus seen that Coker swears to a tender, and that A. 
P. Hayes was not present. A. P. Hayes swears he was pres- 
ent all the time, and that nothing of the kind happened. 
Scheiffer swears that he said to Hayes, let us go in some 
safe place and I will pay what I owe on the cotton, and 
that he pulled the money out of his lap. Hayes swears 
that neither Scheiffer nor Coker exhibited any money to 
him in payment of the cotton; and Bryan, who was present 
a part of the time,saw no money tendered. Again we have 
simply a conflict of testimony—a pure question of credibility. 
Plaintiffs swears to one state of facts; defendant swears he 
saw no money, and his brother swears that he was present 
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all the time, and that there was no tender or offer to count 
the money. 

What principle of law will justify us in setting aside a 
verdict of a jury because one or the other of these parties 
was not believed? If there is any question exclusively for a 
jury it is just this question. A court or judge, presuming to 
set aside a verdict under these circumstances, exceeds legiti- 
mate constitutional functions, and takes from the citizen one 
of his first and greatest rights. This is especially true where, 
under the modern system, parties are not excluded from tes- 
tifying on account of interest. In conflicts of this character, 
the extent to which a man is or will be controlled by his 
interest is a question necessarily involved, and there is no 
tribunal or body of men so well qualified to pass upon that 
question as the residents of the vicinage; certainly an ap- 
pellate tribunal is least of all fitted for such a function. This 
matter must rest where the jury placed it. 

There was evidence ‘also applicable to the pleas of fraud 
and to the alleged rescission of contracts. As to the first, the 
evidence is equally, if not more conflicting, than it was as 
to the primary matter of the sale itself. As to the second, 
the evidence was that of one witness for the defendant, who 
stated that at Scheiffer’s request he obtained and sent to 
the firm of which S. was a member the amount which the 
plaintiffs insist was paid as a part payment on the alleged 
sale, as well as to certain statements of plaintiff Scheiffer 
in reference tosthe sale made subsequent thereto. ‘There is 
no'ground for a new trial as to either of these matters. 

This brings us to the consideration of the alleged matter 
of surprise, the next ground upon which a new trial was 
sought. 

There is a paper in the record commencing “ Lewis G. 
Scheiffer, one of the above plaintiffs, being duly sworn, 
says,” and ends by the signature of Lewis G. Scheifter with- 
out any jurat or any evidence that any oath was taken. Be- 
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low this paper, thus signed, is a statement that Scheiffer 
_ was known to E. R. Powers, a notary public of New York, 
and that he acknowledged that the above is his signature. 
The statements of Scheiffer in this paper deny specifically 
the testimony of Lewis, deny his agency, or that he made 
such statements to Lewis as Lewis stated he did in his testi- 
mony. There is no file mark on this paper, but the state- 
ment seems to have been signed on the 17th of August, 1876, 
while the motion for a new trial was made June 1, 1876, and 
was overruled March 30, 1877. 
This paper is nothing more than astatement of the plain- 
tiff (not sworn to) that he did not make the statements to a 
witness for the defendant which that person alleged under 
oath he did make. This is no showing for a new trial on 
the ground of surprise. The rule is, that facts alleged in 
support of such a motion must at least be sworn to or sup- 
ported by authentic documentary evidence showing merits. 
The mere statement of the party applying for a new trial is 
never sufficient. 

The only remaining ground for a new trial brought to our 
attention by the record is the alleged misconduct of the jury. 
This is based upon several affidavits in the record. The 
first is the affidavit of J. P. Coker, plaintiff, to the effect 
that he is informed and believes that many of the jurors say 
they did not render their verdict upon the evidence in the 
case, but upon the charge of the court ; that he is informed 
that Jerry Pope, one of the jurors who set in the case, was 
driven to find the verdict he did through intimidation, fear, 
and by undue influence, by insinuating that he was bribed, 
and by cursing him indirectly and abusing him for differing 
with them ; and that he is informed and believes that some 
of the jurors who tried the case were influenced to find the 
verdict through prejudice, passion, and other motives that 
should not have controlled them ; that B. F. Barnes, one of 
the jurors, gave evidence in the jury-room to the effect that 
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the affiant had been bought out at Greenwood several years 
ago by parties to get clear of him, to let him leave there, 
thus intending to influence the minds of the jurors improp- 
erly ; that he is informed and believes that J. W. Mitchell, 
one of the jurors, was prompted, through prejudice and pas- 
sion, to find a verdict for defendant; that said juror was 
prejudiced against J. F. McClellan, one of his attorneys, 
and was heard to say, while sitting upon this case, that he 
was going back to the court-house to hear old McClellan 
lie some more in that case, meaning this case; that to find 
a verdict for plaintiff would be imposing upon farmers, and 
that would never do; that it was not right to give a farm- 
er’s work to a merchant; that he was heard to say, while 
sitting in the cause, that he was not under oath not to talk 
about the case, “that he had done passed his opinion about 
the cotton ; that he was not going to find for merchants to 
buy cotton from planters and carry it off to them Northern 
folks; that he is informed and believes that Mitchell vio- 
lated the instructions of the court, not to talk about the 
case, by talking to one Walter Bryan about the case while 
dispersed under instructions.” 

Beverly Baker swears that he heard Mitchell use the re- 
mark as to J. F. McClellan. 

Pope, one of the jurors, swears that he did not assent to 
the verdict because he was satisfied that the evidence under 
the charge of the court warranted it, but because of the dis- 
content of many of the jurors at his not agreeing with them, 
and because several of the jurors cursed around and abused 
him, and because they signified he was bribed not to agree 
with them ; that for these reasons, and the additional one 
that he was the only one hanging the jury, he finally con- 
sented to the verdict rendered; that B. F. Barnes, one of 
the jurors, gave evidence in the jury-room against J. P. 
Coker’s character, by stating he had been bought out at 
Greenwood several years ago by citizens there in order to 
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get clear of him; and also that he and J. W. Mitchell said 
to find a verdict for plaintiffs would be imposing upon 
farmers, and that would never do, that it was not right to 
give a farmer’s work to a merchant. 

Ely swears also that he heard Mitchell make the state- 
ment as to plaintifi’s counsel. Fuller Bellamy swears that 
he heard Mitchell say that he was not under any oath not 
to talk about the case ; that he had done passed his opinion 
about the cotton; that he was not going to find for mer- 
chants to buy cotton from planters and carry it off to those 
Northern folks. 

Mitchell himself, in reply to this, swears that all the 
statements sworn to by Fuller Bellamy are false and un- 
trne; that he never said to Bryan what Fuller states he 
did say ; and Bryan himself swears that Mitchell made no 
such statement to him. Mitchell swears further that he has 
no prejudice against plaintiff’s counsel, and that while he 
did make the remarks stated, yet that it was in fun and joke, 
us he has often done about other attorneys, and that he ren- 
dered his verdict upon the law and the evidence. 

As to the affidavit of the plaintiff Coker. In no State 
can we find that the affidavit of a plaintiff, upon information 
and belief (which, as a matter of course, must be derived 
trom the jury,) as to acts of the jury of the character here 
disclosed, is sufficient upon which to base a motion for new 
trial. ‘There are few, if any, unsuccessful plaintiffs who 
will not swear to a belief that a jury acted from prejudice 
or passion, or some other improper motive, and to make 
such statements effective for such a purpose would be to 
have new trials in all cases where plaintiffs are confident 
of the clear justice of their cause; for in the degree, and 
to the extent that they believe they are right, it is natural 
for them to believe that those who find and say otherwise 
are controlled by some other motive than a just and proper 
regard to the law and the evidence. 


— <= 
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It is apparent from the affidavits of the jurors filed with 
this, general affidavit of the party that the statements in the 
general affidavit are based upon those made by the jurors 
themselves. So far as Mitchell’s statement concerning 
plaintiff's counsel is concerned, Mitchell himself explains it. 
He says it was a mere jest, a joke, a remark he frequently 
made as to other attorneys. This juror also swears that he 
made no such statements as to finding against farmers as 
were attributed to him, and the affidavit of Bellamy is met 
by the affidavit of Bryan. Unless there is something in the 
attidavit of Pope, there is nothing in any of the others to 
justify setting aside this verdict. Pope says he did not as- 
sent to the verdict because he thought it warranted by the 
law and the evidence, but because of the discontent of many 
of the jurors at his not agreeing with them; that several of 
the jurors cursed around and about him, and signified he 
was bribed not to agree with them; that for these reasons, 
and the additional one that he was the only one hanging 
the jury, he finally consented to the verdict rendered. Is 
the affidavit of this juror to be received to impeach his ver- 
dict? In the case of Grinnel vs. Phillips, (1 Mass., 542,) 
where the juror swore that in his mind he had never ap- 
proved the verdict, or consented to it, Sewall, J., said: 
“ As to this point the witness is not to be believed or heard. 
The record of a verdict implies a unanimous consent of the 
jury, and is conclusive and incontrovertible evidence of the 
fact.” There can be no doubt upon this general question. 
(Salk., 645; 1 T. R., 11; 2 id., 281; 4 Bos. & Pul., 326; 4 
John., 487; 5 Hill, 560; 12 How. Pr., 428; 5 Dev., 367; 
12 Kan., 539; 48 Cal., 85; 37 lowa, 339.) It is needless 
to discuss the reasons for the rule. The oath of a juror is 
not admissible to impeach his verdict. 

In a recent case in the Supreme Court of Massachusetts, 
(107 Mass., 461,) the English and many of the American 
cases are reviewed. The court there say: “ We have not 
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found in England any case since the beginning of this century 
in which, after the return and aftirmance of a verdict in 
open court, the testimony of jurors to the motives and influ- 
ence by which their deliberations were governed has been 
admitted.” 

This disposes of all the questions presented by this ree- 
ord, all of which have received careful attention and consid- 
eration. 

The judgment is affirmed. 











Tuomas A. Gopwiy, Piamntirr AND Responpent, vs. Ham- 
itton G. Bryan, Derenpant AND APPELLANT. 


1. The Appellate Court will not review the rulings or the charge of the 
Court upon a trial by jury, unless exceptions were duly taken before 
the rendition of the verdict. 


2. Exceptions to the decision of the Court upon a motion for a new trial, 
are of no avail so far as they relate to rnlings of the Judge upon the 
trial of a cause, if such rulings were not excepted to during the trial. 
This rule prevails as well in cases which arose under the Code as un- 
der the former and the present practice in this State. 


3. A new trial should not be granted upon proof of declarations made by 
a juror relating to the deliberations of the jury. 


Appeal from the Circuit Court for Jackson county. 

This was an action upon a promissory note dated in 
March, 1862, payable in twelve months, for $1,409.40 and 
interest. The suit was brought in 1872 under the “ Code 
of procedure.” 

Defendant (appellant) answered that the note was payable 
in Confederate States Treasury Notes, these having been 
the prevailing currency at its date; and that in January, 
1864, plaintiff agreed to receive the principal and interest 
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then due from defendant in that currency, and that con- 
fiding in such agreement, defendant collected from one 
Speight, upon a note he held against Speight, an amount of 
such notes sufficient to pay the principal and interest due 
plaintiff on the note in suit; but plaintiff then refused to 
receive the same, although it was duly offered and tendered 
to him without delay; and defendant avers that he would 
not have collected the Confederate notes from Speight but 
tor the plaintiff’s promise to receive it in payment; that at 
the close of the war the notes became valueless, Speight 
died, and defendant suffered a total loss of the amount, 
which loss was caused by plaintiff’s agreement and refusal 
to receive such notes in payment. 

Plaintiff replied, denying the allegations of the answer. 
The cause was tried before a jury, who rendered a verdict in 
favor of the plaintiff for the amount of the note and unpaid 
interest, upon which judgment was entered. 

After verdict, appellant moved for a new trial on the 
grounds of excessive damages; that the verdict was against 
law and the evidence, against the charge of the court, 
against the weight of evidence; and “that the court erred 
in charging that the defendant was not entitled to claim 
what was lost by him in consequence of the refusal of the 
plaintiff to receive Confederate States notes, obtained by 
him from Speight on his note, under the alleged agreement 
between them.” Appellant afterwards added, as another 
ground of the motion, that one of the jurors who tried the 
cause was biased, and the affidavit of one Alford was offered 
to sustain this ground of the motion, in which Alford states 
that “ Belser, one of the jurors who tried the case, told him 
after the verdict that he knew nothing about the case, but 
found for plaintiff, Godwin.” 

The circuit judge denied the motion, to which appellant 
excepted, and now appeals from the judgment. 

The appellant assigns errors as follows: first, the court 
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erred in not granting the defendant a new trial; second, 
third and fourth, that the court erred in charging the jury 
certain matters (quoting from the charge of the court) which 
are alleged to be erroneous and tending to mislead the jury. 


J. F. McClellan for Appellant. 
D. L. McKinnon tor Respondent. 
Tne Cuter Justice delivered the opinion of the court. 


With respect to the errors assigned as to the charge of the 
court to the jury, we find that no exception whatever was 
taken to any portion of it until after the verdict was ren- 
dered the jury discharged. The earliest suggestion that 
the appellant was not content with the charge as delivered 
to the jury is found in the motion for a new trial. This is 
not sufficient. If any matter contained in the instructions 
given by the judge to the jury be not satisfactory to the 
parties, or if they deem them erroneous, they should, at the 
time and before the jury leave the bar, call the attention of 
the court to the point, so that the judge may have the op- 
portunity to correct the error, and that an exception to the 
ruling may be noted in the judge’s minutes. If a party 
tacitly consent to the giving of the instruction by failing to 
except, he cannot afterwards take advantage of a supposed 
error in the judge’s charge. There is no conflict of authority 
on this subject. 

In order to have a review by this court (the court of ap- 
peals) of a determination of the Supreme or Superior Court. 
upon a motion for a new trial, after a trial by jury, there 
must be a bill of exceptions taken at the trial in the court 
below. Livingston vs. Radcliff, 2 Comstock (N. Y.), 189. 

The exception to the determination of the Superior Court 
upon a motion for a new trial amounts to nothing as author- 
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ity for this court to review such determination. Onon. Co. 
Mut. Ins. Co. vs. Minard, 2 Comst., 98. 

‘Exceptions cannot be sustained unless the instructions 
complained of were excepted to while the jury were at the 
bar. It is too late to except after verdict. Phelps vs. May- 
er, 15 How., 160; State vs. Clark, 37 Vt.,471; Nabenbausch 
vs. Shaver, 2 W. Va., 285; Mattingly vs. Moranville, 11 Mo., 
604; McKell vs. Wright, 4 Iowa, 504; Anderson vs. Hill, 
12 Sm. and Mar., 679; McAdams vs. Stillwell, 13 Pa. St., 90. 

The case at bar was commenced under the Code of Pro- 
cedure, but the rule under the Code is still the same upon 
this point. The section of the Code authorizing exceptions 
to be filed within ten days after judgment refers to trials 
before the court without a jury. This, however, does not 
authorize exceptions to be taken after judgment to matters 
arising during the trial, and where there is an opportunity 
to except at the time the adverse decision is made. Hunt 
vs. Bloomer, 13 N. Y., 341; Bogue vs. McDonald, 14 Fla., 66. 

By section 210 of the late Code in this State, the former 
rule, as to exceptions upon a trial by a jury, was preserved. 
“Tf an exception be taken it may be reduced to writing at 
the time, or entered in the judge’s minutes, and afterwards 
settled as provided by the rules of the court. * * * The 
judge who tries the cause may, in his discretion, entertain a 
motion, to be made on his minutes, to set aside a verdict 
and grant a new trial «pon caceptions,” &e. 

It seems, therefore, to be entirely settled, that upon appeal 
there exists no right to review the rulings of the judge or 
the charge or instructions to the jury, if no exceptions were 
taken, and the aggrieved party made no objection where he 
had the opportunity to do so. This disposes of the present 
case so far as relates to the judge’s charge. 

[t is urged by the first assignment of error that “ the 
court erred in not granting a new trial,” referring, of course, 
to the grounds of the motion therefor. 
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In examining the testimony upon the trial, as given in 
the record, we do not find that the damages are excessive. 
It was claimed in the motion for a new trial that the note 
in suit was payable in Confederate notes, and that the ver- 
dict was for the amount due upon the note in United States 
currency. The evidence shows that the consideration of the 
note was a sale of property made before the late war in 
the States, the present note having been substituted for and 
in place of a prior note. There was no conflict of testimony 
as to this fact. Neither do we find that the verdict was 
against the law and the evidence, or the weight of evidence, 
nor against the charge of the court. 

There was an allegation in the defendant’s answer that 
the plaintiff agreed to take Confederate States notes in pay- 
ment of the promissory note, and that, though the Confed- 
erate notes were tendered soon afterwards, plaintiff refused 
to take them in satisfaction of his note. The defendant 
swears to the facts as stated in his answer, and the plaintiff 
contradicts him as to the agreement. If the answer sets up 
a defence in form and substance, there was merely-a question 
of veracity between the parties, which was properly sub- 
mitted to the jury and decided by them. If the answer 
does not set up a valid defence, the issue was not material. 
We can only leave this matter where the jury have placed it. 

A further ground of the motion for a new trial was that 
one of the jurors had said to an affiant that he “ knew noth- 
ing about the case, but found for plaintiff Godwin.” There 
was no other evidence of improper conduct by the juror. 
He was not shown to have acted improperly or corruptly, 
and we cannot regard the remark said to have been made 
by him as necessarily implying that he had acted corruptly. 
‘No importance should be attached to remarks made by men 
who have served on juries when replying to questions of 
inquiry into the private deliberations of the jury. Whether 
this juror intended to say that he had forgotten the testi- 














JANUARY TERM, 1878. 401 








Pittman v. Myrick—Syllabus. 








mony, or that he did not understand it, or that he corruptly 
ignored it, or merely to give his questioner to understand 
that the verdict was not a subject of further discussion, is 
not very clear. The presumption, therefore, is in favor of 
the probity of the juror. 

The prevailing rule of law is that the affidavits of jurors, 
as to their conduct and deliberations in the jury room, are 
not received for the purpose of impeaching their verdict. 
Vaise vs. Delaval, 1 T. R.,11; Owen vs. Warburton, 1 N. 
R., 326; Straker vs. Graham, 4 Mee. and W., 721; Dana 
vs. Tucker, 4 Johns. R., 487; 4 Binney, 150; 3 Marshall, 
394; 2 Halst., 46. And the court will not, on a motion for 
a new trial, receive the affidavit of a party, or his attorney, 
or third persons, as to what was said after the trial by 
jurors in regard to their conduct, or the manner of arriving 
at their verdict. Harding vs. Hewitt, 8 Dowl. P. C., 598; 
Straker vs. Graham, 4 Mee. and W., 721; 7 Dowl. P. C., 
721; Aylett vs. Jewel, 2 W. Black., 1299; Clark vs. Steven- 
son, 2 W. Black., 803; Smith vs. Cheetham, 3 Cai. R., 57, 
per Kent, C. J. 

The court, therefore, committed no error in overruling the 
motion for a new trial. The judgment must be affirmed 
with costs. 








Prrrman’s ApMInisTRATOR, PLarntirF AND ResponDEnNt, vs. 
Resecoa L. Myrick, Drerenpantr anp APPELLANT. 


1, An appeal will not be dismissed on account of the failure to file an as- 
signment of errors within the time appointed, if the assignment be 
filed before the motion is determined and the appellant comply with 
such terms as may be imposed by the court. 


2. Where there is a judgment against two parties, and the bond or under- 
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taking describes the judgment as a judgment against one only, this is 
a ground for a motion to dismiss the appeal. 


3. When a notice of appeal has been given in good faith, and the appel- 
lant has failed, by mistake, to give the necessary security in order to 
perfect the appeal as required by the Code, and these facts are shown 
to the satisfaction of the court, the appellant will be allowed to per- 
fect the appeal by giving the necessary security. 


4. The time for serving and settling exceptions, under the Code, may be 
enlarged by the ceurt or judge. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


W. H. Milton and D. L. McKinnon tor the motion. 
Geo. S. Hawkins and J. F. McClellan, contra. 
Tuer Cuier-Justicr delivered the opinion of the court. 


Respondent recovered a judgment against Mrs. Myrick, 
appellant, and one Joseph W. Russ, in an action upon a 
money demand, commenced under the Code of Procedure. 

The respondent now moves to dismiss the appeal upon 
the grounds—first, that the assignment of errors was not 
filed within the time prescribed by the rules; second, that 
no sufficient bond or undertaking was given by appellant ; 
third, that the order and exceptions were not stated and set- 
tled within the time prescribed by law, but after the time 
had expired, under an order of the judge, at chambers, en- 
larging the time. 

As to the first ground of the motion, we simply remark 
that the failure to file the assignment of errors within the 
time appointed has never been regarded as ground for dis- 
missing an appeal, where the assignment is filed before the 
motion is determined. The delay, however, affords sufii- 
cient cause for giving time to the defendant in error to pre- 











JANUARY TERM, 1878. 403 








Pittman v. Myrick—Opinion of Court. 





pare for the argument of the cause if he desire it, and the 
court may impose other terms. 

In respect to the second ground, the record shows a judg- 
ment in favor of the plaintiff against the appellant and J. 
W. Russ for a sum of money. There are two notices of ap- 
peal. The first correctly describes the judgment by naming 
the parties, and the second, served some twenty days after- 
ward, refers to a judgment against Mrs. Myrick only. The 
undertaking describes the judgment as being against Mrs. 
Myrick only. The record shows a judgment against her 
and Russ jointly. It is clear, therefore, that the undertak- 
ing filed does not refer to the judgment described in this 
record; and an aflirmance of this judgment is not within 
the contemplation of the recital of the undertaking, another 
and different judgment being clearly described. No suffi- 
cient bond or undertaking, therefore, was given. This pre- 
cise question was determined in Salterwhite vs. State, 28 
Ala., 65; Dumas vs. Hunter, ib., 688; McGarrah vs. Bir- 
ney, + Tex., 287; and similar questions were decided in 
Burdine vs. Mustin, 33 Ala., 634; Curry vs. Hinman, 3 
Gilman, 90; Willenborg vs. Murphy, 40 IIl., 46. 

The third ground of the motion, that the exceptions were 
not settled by the court but by the judge, after the time 
fixed by the rules had expired, is not sustained. The rec- 
ord shows that though the time fixed by the rules for serv- 
ing notice of the filing of the exception had passed, the 
judge made an order, in vacation, after the expiration of the 
time, enlarging the time for giving notice and settling the 
exceptions, and this order was based upon affidavits of the 
counsel having charge of the case showing grounds which 
the judge considered sufticient. 

It was within the power of the court under section 124, 
and of a judge of the court under section 337 of the Code of 
Procedure, to make an order enlarging the “time within 
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which any proceedings in an action” may be had, except 
on appeal, “ upon affidavit showing grounds therefor.” 

It was held in New York, in Sheldon vs. Wood, (14 How- 
ard, 18, and 14 Abb., 228,) that the Code, containing similar 
provisions, “ authorizes the allowance of exceptions nwne 
pro tune, after the ten days for filing them have expired.” 

It is deemed that the first and third grounds of this mo- 
tion are not sufficient, but the second ground is sustained, 
and unless a sufficient undertaking be given the appeal 
must be dismissed. 


Whereupon at another day came the appellant, by her 
counsel, and read and filed the aftidavit of Geo. S. Hawkins 
and James F. McClellan, Esquires, and made her motion 
that she be allowed to amend by filing an undertaking 
which shall be good and sufficient to perfect her appeal, for 
causes stated in said affidavits and shown to the court. 


By tue Court: 


By the late Code, Sec. 269, “any party aggrieved may 
appeal.” The N. Y. Code, Sec. 325, is precisely like ours. 
In Mattison vs. Jones, (9 How. Pr. R., 152,) it was held 
that any one of several parties conceiving himself aggrieved 
may appeal, whether his co-plaintiff or co-defendant join in 
the appeal or not. 

This appeal is by Mrs. Myrick alone, the judgment being 
against her and Russ. The notice of appeal first served, 
and which does not seem to have been withdrawn, conforms 
to the judgment, and seems to have been regularly served. 
The only question relates to the security. 

It appears by the affidavits of the counsel for Mrs. Myrick 
that the notice of appeal was given in good faith, and they 
state facts which go to show that they supposed the judg- 
ment was against Mrs. Myrick only, and hence, in drawing 
up the undertaking, committed the error involved by mistake 
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and inadvertence, for which Mrs. Myrick is in no wise 
responsible. 

By the same paragraph of Section 271 of the Code, it is 
provided that “‘ when a party shall give in good faith notice 
of appeal from a judgment, and shall omit through mistake 
to do any other act necessary to perfect the appeal, or to 
stay proceedings, the eourt may permit an amendment on 
such terms as may be just.” 

This directly includes the security to be given on appeal, 
and this application is therefore addressed to the discretion 
of the court. Upon an examination of the record, and the 
affidavits tendered upon this motion, we are satisfied that 
the appellant has in good faith given the notice of appeal, 
and that the failure to give the requisite security was the 
result of inadvertence. j 

Therefore, upon reading and filing the affidavits of George 
S. Hawkins and J. F. McClellan, it is ordered that the ap- 
pellant have thirty days from this date to procure and file in 
the office of the Clerk of the Circuit Court for Jackson 
county an undertaking, as required by Section 278 of the 
act of February 19, 1870, known as the Code of Procedure, 
executed by good and sufficient sureties, who shall justify as 
to their responsibility, and whose sufficiency shall be subject 
to exception and justification, as prescribed in said Code of 
Procedure ; and the filing of such sufficient undertaking 
shall operate as a stay of proceedings, as against the appel- 
lant, upon the judgment appealed from. And in the mean- 
time it is ordered that all proceedings under said judgment 
be stayed thirty days trom the date hereof. 

It is further ordered, that the appellant may perfect her 
appeal by filing with the said Clerk of the Circuit Court an 
undertaking, as prescribed by Section 277 of said Code, with 
sufficient sureties, provided the appellant does not desire a 
stay of proceedings upon said judgment. 

Ordered further, that after said undertakings, or either of 
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them, shall be filed, and the sufficiency thereof established, 
a certified copy thereof and of the evidence of its sufficiency 
or approval annexed, shall be filed with the clerk of this 


court. 





Hays’ ApministratTrix, Piamnrr anp ReEsPoNDENT, Vs. 
Apam McNeraty, Derenpant anp APPELLANT. 


The rule requiring that the Judge presiding at the trial shall settle the 
case on exceptions, does not control where, at the time the case is to 
be settled, such Judge has resigned. Public duties, upon which de- 
pend private rights, do not pass away with the official existence of 
the Judge resigning, and the duty of settling a case on exceptions 
devolves upon his successor. In exercising such power this Court 
must presume that he acted upon reliable information. 


Appeal from the Circuit Court for Jackson county. 

This is an action brought under the Code by respond- 
ent against the appellant. The case was tried in the Cir- 
cuit Court at Fall Term, A. D. 1875, while the Hon. 
W. W. VanNess was Judge of the First Judicial Circuit, 
embracing Jackson county. There was a verdict for the 
respondent. The appellant, McNealy, moved for a new 
trial. Judge VanNess held this motion under advisement, 
and on the 28th day of March, 1877, filed an order denying 
it. McNealy, the appellant, who had excepted to rulings 
of the judge upon the admissibility of testimony and other 
points, excepted to the order denying the motion, and pre- 
sented a case and exceptions to Judge VanNess on March 
31, 1877. The respondent offered amendments to the same. 
Judge VanNess resigned betore he had settled the case and 
exceptions, and the Hon. A. E. Maxwell was appointed his 
successor. Afterwards, on the 17th day of July, A. D. 1877, 
Judge Maxwell settled the same as amended. The respon- 
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dent moved to dismiss the appeal on the ground stated in 
the opinion of the court. 


Geo. S. Hawkins and J. F. McClellan for the motion. 
0. C. Yonge and W. H. Milton, contra. 
Mr. Justice Westcott delivered the opinion of the court. 


The motion is to dismiss the appeal upon the ground that 
the case and exceptions were not settled by the judge before 
whom the cause was tried. The case and exceptions were 
settled by his successor in office, the judge before whom the 
case was tried having gone out of office. It is contended 
that this act of the succeeding judge was without authority 
and void; that there is no case or exceptions, and that for this 
reason the appeal should be dismissed. The proper motion 
here would be to strike from this record what purports to 
be a case and exceptions, because these are circumstances 
under which errors, apparent upon the record other than 
those embraced in the bill of exceptions, may be considered. 
Without reference to this distinction, however, the court 
will consider the question as presented. It is true, that the 
letter of the rule requires that the judge trying the case 
shall settle the case and exceptions, but this rule must be 
held to control absolutely only in cases where it is applica- 
ble, that is, to cases where the judge who tried it is still in 
office. At the time this bill was signed and settled there 
was in existence no such officer as the judge who tried the 
case. A state of circumstances had arisen to which the rule 
was not applicable. This rule not covering the case, the 
question is, what is the rule of law applicable to the changed 
circumstances, and where was the power to settle the case 
or exceptions to be found? or was this power and duty 
restricted solely to the judge presiding at the trial? Itisa 
general rule that public duties and public powers upon 
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which depend the enforcement of private rights, do not pass 
away with the official existence of a person in whom they 
may be vested as an officer. 

The general right here is to appeal, and the settling of 
the case or exceptions is a part of the method by which he 
is to exercise his general right. Without entering into an 
elaborate discussion of the subject, we will simply refer to 
the cases covering the general question. 

The case of the Life and Fire Insurance Company of New 
York ys. Wilson’s Heirs, 8 Peters, 292. In this case Judge 
Robinson, of the District Court of the United States, East- 
ern District of Louisiana, at May term, 1826, had rendered 
a final judgment. He did not sign the judgment, although 
he held three terms afterward. He died in autumn of 1828. 
His successor declined to sign the judgment. The Code of 
Louisiana provided that “the judge must sign all definitive 
or final judgments rendered by him, but he shall not do so 
until three judicial days have elapsed, to be computed from 
the day when such judgments were given.” A rule to show 
cause why a mandamus should not issue commanding his 
successor to sign the judgment was awarded by the Supreme 
Court of the United States. In reply to this rule the judge 
set up the fact that he did not render the judgment, and 
that the judgment was rendered by another judge long an- 
terior to his accession to office. It will be noted that the 
letter of this statute, like the letter of the rule in this case, 
contemplated that the judge rendering the judgment should 
sign it. The Supreme Court of the United States awarded 
the mandamus, remarking, “the court remains the same, 
and the change of the incumbents cannot and ought not in 
any respect to injure the rights of litigant parties.” 

The Supreme Court of Indiana, in the case of Smith vs. 
Baugh, (32 Ind., 163,) held that after the expiration of his 
term of office, the judge presiding at the trial could not sign 
a bill of exceptions; and in the case of Ketchum, admx., vs. 
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Hill, (42 Ind., 64,) the same court held that “ the successor in 
office of such judge has tull power to sign a bill of exceptions 
embodying the evidence,” and that the court was “ bound to 
presume that in exercising such power he acted upon reli- 
able information.” The like rule prevails in most of the 
States. 

The motion is denied. 








Hays’ ApMINISTRATRIX, PLamntiFF AND ReEsPONDENT, Vs. 
Apam McNeraty, Derenpant anp APPELLANT. 


1. Judicial power and jurisdiction is net in its nature exclusive. The 
general rule is that like judicial authority is possessed by different 
Courts, and a grant of jurisdiction to one Court, even if it be of the 
same character as that possessed by another, does not repeal the first 
grant but renders the tribunals in which it is vested Courts of concur- 
rent, not of exclusive, jurisdiction. Applying this principle to the act of 
1844, vesting jurisdiction in the Circuit Courts to sell lands belonging 
to intestate estates to pay debts, it does not repeal an antecedent law 
vesting a previous like authority in the Judge of Probate. 

2. Where the verdict of a jury is contrary to the law of the case, as 
applied to the facts admitted and as to which no question of credi- 
bility is involved, the verdict must be set aside. 

3. Where the jurisdiction and power to hear a case depends upon the 
existence ef « fact, that fact must be alleged or appear, or the pro- 
ceedings are coram non judice and void. The act of 1833, under which 
the proceedings in this case were had, authorized the Judge of Probate 
to order a sale of real estate to pay debts “after exhaustion of personal 
assets.”” This exhaustion was a fact potential for the jurisdiction of 
the Court. Without it the proceedings were void. 

4. Under the grant of jurisdiction to the Judge of Probate in the Consti- 
tution of 1865, there was no original er inherent power in him to sell 
lands to pay debts. Lands were not assets until so declared by the 
Legislature. His power was conditional, is derived from legislative 
grant, and is a donation of special and limited jurisdiction. 
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Appeal from the Circuit Court for Jackson county. 

This was an action brought under the Code by the respon- 
dent against the appellant, McNealy, and another. The 
respondent recovered judgment in the Circuit Court against 
the appellant for the sum of $980.90 and costs, and from 
this judgment the appellant appealed. The other facts 
necessary to an understanding of the case are stated in the 
opinion of the court. 


C. ¢ Yonge and W. H. Milton tor Appellant. 
Geo. S. Hawkins and J. F. McClellan tor Respondent. 
Mr. Justice Wesrcorr delivered the opinion of the court. 


This action is upon a promissory note given for land sold 
by an administrator, under an order of a Judge of Probate. 
A recovery is resisted upon the ground that the sale was 
void, that there was no consideration. The sale was had 
under the act of 1833, (Thomp. Dig. 202,) and the position 
taken here is that this act is repealed by the act of 1841, 
(Thomp. Dig. 203.) It is claimed that the question is 
settled by adjudication in the cases of Gilchrist vs. Filyau 
et ux., 2 Fla. 94, and Union Bank vs. Powell’s heirs, 3 
Fla., 175. The question in the first case was whether an 
action of debt could be sustained in this State against the 
heir upon the bond of the ancestor. The ancestor was 
a surety upon a guardian bond. The decision of the ques- 
tion in no manner depended upon the repeal of the act of 
1833. The court placed its conclusion upon the broad 
ground that lands were assets in this State. This was so 
under the one act as well as the other, and repeal was not a 
question involved in the controversy. The validity of no 
proceeding for the sale of lands under the act of 1833 was 
in question, and whether the act of 1841 changed the mode 
of sale authorized by the act of 1833 was not a question in 
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the case. It is also true as to the case of the Union Bank 
vs. Powell’s heirs, 3 Fla., 175, that this question was not 
involved. The remark of the court in these cases, as to a 
change of “the mode” by which administrators may sell 
real estate for the payment of debts, was, therefore, mere 
obiter ; and upon principles universally recognized it is our 
duty to examine the question as ves integra. 

The act of 1833 declared lands assets, and after exhaus- 
tion of personal assets, authorized their sale by order or 
decree of the Judge of Probate, so far as necessarry to pay 
debts. The act of 1841 authorized a sale by the Circuit 
Court when the personal estate was not sufticient for the 
payment of debts, as well as where an equal, fair and bene- 
ficial division could not be made. Its title was “ An act to 
authorize executors and administrators to sell real estate in 
certain cases, and: to repeal certain acts therein mentioned.” 
Acts of 1841, page 39. The act of 1833, then an existing 
act upon the same general subject, is not mentioned in 
the repealing clause. The question presented, therefore, is 
whether an act in 1841, vesting jurisdiction in the Superior 
Court to sell lands to pay debts upon an allegation of insuffi- 
ency of personal assets to pay debts, repeals an act of 1833 
vesting power in Judges of County Courts to sell land after 
exhaustion of personal assets, the act of 1841 having spe- 
cific clauses repealing other acts, vesting like but other 
powers in the County Courts, but omitting any mention of 
the act of 1833. 

The subject here acted upon by the Legislature is the 
jurisdiction of courts, and looking to the repeated expres- 
sion of opinion by the Supreme Court of the United States 
and the several State courts as to the nature and character 
of jurisdiction, there is nothing in it which renders it 
inconsistent or exclusive. The rule may be stated to be 
that jurisdiction is concurrent, not exclusive. The excep- 
tion is where it is exclusive. Looking to the organiza- 
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tion of our own State system, we find an investiture of 
like jurisdiction in several distinct courts. Our Supreme 
Court has in some instances concurrent jurisdiction with the 
Circuit Court, and it is only necessary to refer to our books 
of reports to find repeated instances of concurrent jurisdic- 
tion in the Circuit and County Courts. In the matter of 
judicial jurisdiction even in the State and Federal Govern- 
ments, there are many cases of concurrent powers. 1 Kent 
Com. 426 to 446. The grant of jurisdiction to one court, 
without words of exclusion as to other courts having like 
powers, simply constitutes each tribunal courts of concur- 
rent jurisdiction. Says Bronson, Justice, speaking for the 
Court of Errors of New York, (2 Hill, 164,) a grant of juris- 
diction is not like a grant of property, which cannot have 
several owners at the same time. There is, I think, no 
instance in the whole history of the law where the grant of 
jurisdiction to a particular court, without any words of ex- 
clusion, has been held to oust any other court of the powers 
which it before possessed. The authorities are abundant, 
but it is certainly unnecessary to say more upon this sub- 
ject, and especially is this true when the repealing clause of 
the last act in this case, although repealing other acts giving 
power to the County Courts, omits any mention of the act of 
1833 ; and when the power granted in the first act is in case 
of exhaustion of personal assets, and in the subsequent act 
the power is granted when the personal estate is not sufficient 
to pay debts. The act of 1833 was not repealed. We have 
examined elaborately and carefully the several assignments 
of error herein made, so far as they are presented for con- 
sideration by the record, but it is unnecessary to refer to 
any question except that of the jurisdiction of the Probate 
Court in this proceeding. 

One of the grounds of the motion for new trial, properly 
presented for our consideration herein, is that the verdict 
was contrary to the law and evidence. The defendant is 
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sued as the maker of a note given in consideration of land 
sold under an order of the Probate Court upon application 
of an administrator. He pleads a want of consideration in 
this that such sale was void. There is issue of fact upon 
this plea. If, therefore, under the evidence it is plain and 
clear that there was no jurisdiction, then the sale was void, 
and the verdict should have been for the defendant. 

The petition filed by the administratrix, upon which these 
proceedings were based, contains the allegation “that the 
assets belonging to the estate of the intestate are wholly 
insufficient to pay the debts due and owing by the said 
James Hays, deceased, that had been presented to her, and 
that in order to pay and discharge the debts it is necessary 
to sell the real estate belonging to said estate.” This state- 
ment, that the assets (embracing as they do both real and 
personal estate in this State) of an estate are wholly insufii- 
cient to pay debts due, is rather a suggestion of insolvency 
than an allegation that “ the personal estate of the intestate 
is not sufficient for the payment of debts,” or that ‘ the per- 
sonal assets are exhausted.” There is no pretence in this 
case that the proceedings necessary to give validity in case 
of sales of real estate belonging to insolvent estates have 
been had. The question here simply is, whether an allega- 
tion in a petition, “the assets are insufficient to pay debts, 
and that in order to pay debts it is necessary to sell the real 
estate,” is sufficient to give the court jurdiction of a case 
where it is authorized “to sell real estate after the personal 
estate is exhausted.” 

“The power to hear and determine a cause is jurisdiction ; 
it is coram judice whenever « case is presented which brings 
this power into action, if the petitioner states such a case in 
his petition that on a demurrer a court would render judg- 
ment in his favor, it is an undoubted case of jurisdiction.” 
6 Pet., 709-729. 

In order to give jurisdiction of the subject-matter, this pe- 
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tition for the sale should have set out, either in words or 
substance, that the personal estate was exhausted. This 
fact at least should appear from the record. This was a 
jurisdictional fact necessary to be alleged or to appear in 
order that the court could authorize the sale by the admin- 
istrator. (2 How., 338; 18 How., 502; 6 Porter, 262; 28 
Ala., 164; 26 IIl., 179; 3 Ohio State, 494; 29 Ala., 210; 
1 Neb., 56-70; 2 Wall., 216; 3 Wall., 403; 41 Ala., 39- 
48; 1 Ala., 475; 6 Porter, 219; 10 Ala., 636.) Our gene- 
ral view as to the nature of proceedings of like character to 
this will be found in Price vs. Winter, (15 Fla., 103,) and 
we deem it unnecessary to repeat here what is there said. 

What has been said disposes of this question, unless there 
is something in the grant of jurisdiction to the judge of pro- 
bate under the Constitution of 1865 which saves it from the 
operation of this principle. 

The Constitution of 1865, Article V., Sec. 1, provided 
that “the judicial power of this State, both as to matters of 
law and equity, shall be vested in a Supreme Court, courts 
of chancery, circuit courts, and justices of the peace; Pro- 
vided, The General Assembly may also vest such civil or 
criminal jurisdiction as may be necessary in corporation 
courts and such other courts as the General Assembly may 
establish ; but such jurisdiction shall not extend to capital 
cases.” It also provided (Art. V., Sec. 8,) that “ there shall 
be elected in each county of this State, by the qualified vo- 
ters, an officer to be styled the judge of probate, to take pro- 
bate of wills, to grant letters testamentary, of administration 
and guardianship, to attend to the settlement of’ the estates 
of decedents and minors, and to discharge the duties usually 
uppertaining to courts of ordinary and such other duties as 
may be required by law, subject to the direction and super- 
vision of the circuit courts as may be provided by law.” It 
is thus seen that the power to attend to the settlement of 
estates of decedents, and to discharge the duties usually ap- 
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pertaining to courts of ordinary, are special powers granted 
by the Constitution to an officer to be styled the judge of 
probate. All of this, as a matter of course, was subject to 
action of the Legislature prescribing the method of settling 
such estates and discharging such duties. We do not pro- 
pose here to enter into any general discussion looking to 
distinctions between courts of superior and general jurisdic- 
tion, and inferior or special and limited jurisdiction. We 
restrict ourselves to the precise question, and that is as to 
the constitutional grant of power so far as it concerns the 
real estate belonging to intestate estates, for a court may be 
a court of general jurisdiction for one purpose and special 
jurisdiction for another. 

We are clear that this constitutional grant of jurisdiction 
did not invest the judge of probate with power to treat the 
real estate ot intestate estates as assets applicable to the pay- 
ment of debts. Weare also clearly of the opinion that there 
is in the judge of probate no inherent original power of this 
character as to real estate, and this whether he is viewed 
strictly as an “ ofticer” invested with special powers judic- 
ial in their character, or as the presiding officer of a court of 
limited and special jurisdiction under legislative grant. At 
common law, and under the English system, the spiritual 
courts had no jurisdiction over real estate or its proceeds, 
nor did the administrator have any title to the lands. Up- 
on the death of the ancestor the fee vested in the heir. Un- 
der the constitutional grant, therefore, of power to settle es- 
tates, neither the judge of probate nor the administrator had 
any control over the real estate of the decedent, and, as at 
common law, real estate was not assets, and courts of ordi- 
nary of other States could not and did not treat it as assets, 
except through local legislation so declaring. It is evident 
that, independent of legislatign in this State declaring land 
assets, it could not be the subject of sale to pay debts upon 
application by an administrator to the judge of probate. It 
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is thus apparent that all of the power of the judge of probate 
in 1866 to sell this real estate resulted from legislation declar- 
ing it assets, and giving him a special and limited power to au- 
thorize an administrator to sell it. He could only authorize 
its sale “after exhaustion of personal assets.” Until this 
exhaustion happened, there was no jurdisdiction or power in 
him to act. Until this happened, the administrator, viewed 
in reference to the probate court or judge of probate, had no 
interest in them but a naked authority to sell after he had 
exhausted the personal assets. The title was in the heirs, 
subject to be divested only by their voluntary act, or the de- 
cree of a court of competent jurisdiction, and that jurisdic- 
tion or power existed only upon the happening of the event 
stated. This was the primary fact that was potential for its 
jurisdiction. Without it what was done was void. Jn this 
case the petition shows affirmatively that no such fact was 
even alleged. The judge of probate had no constitutional 
or inherent power over land for this purpose. His power 
was conditional, is derived from legislative grant, and is a do- 
nation of special and limited jurisdiction. 
Judgment reversed and new trial awarded. 








James P. Coxer, PiamntirF anpD APPELLANT, vs. Merriri’s 
Exxcutor, Derenpant aND ReEsponDeEnt. 


1. Itis within the discretion of the Court to rule out any improper evi- 
dence which has been admitted in the progress of a trial, before the 
closing arguments of the counsel. 

2. Under Section 28 of “ An Act relating to Jurors,” approved August 1, 
1868, the Court is to determine the necessity of a view by the jury of 
“the premises or place in quedfion,” and having exercised a sound 
discretion in denying a motion for such view, this Court will not 


interfere. 
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3. To authorize a Court to grant a new trial upon the ground of newly 
discovered evidence, the party must show that the evidence has come 
to his knowledge since the trial; that it is not through the want of 
diligence that it did not come to his knowledge sooner, and that it is 
not cumulative, but relates to facts upon which there was, on his part, 
no evidence on the trial complained of. 


4. When it is alleged as error that certain undue influences were brought 
to bear upon some members of the jury to prejudice or mislead them, 
or to influence them to find for a party, the misconduct or irregularity 
so complained of upon the part of the party or the jurors, must be 
satisfactorily proven. 

5. A verdict will not be set aside when the evidence is conflicting, unless 
it is apparent that the jury have been actuated by some improper 
motive. 


Appeal from the Cireuit Court for Jackson county. 

This is an action under the Code. 

The complaint of the plaintiff alleges that on the 11th of 
March, 1869, he was seized and possessed of certain premises 
in Jackson county, on the “Blue Spring creek,” upon which 
was a grist mill, propelled by the water of said creek, and 
running two sets of stones or runners, and employed in grind- 
ing grain for the public for toll; that the mill and water 
power was susceptible of being used for operating other 
machinery, and that the plaintiff had long contemplated 
the employment of such water power to its full extent; that 
the defendant, on the 7th day of December, 1871, purchased 
of Jonathan Pelt, and some time thereafter from William 
Taylor, a tract of land about two miles below the plaintiff’s 
mill, on said “ Blue Spring creek,” upon which there was a 
mill-race, and operated by the said Pelt and Taylor; that 
since the purchase of such mill by the defendant he has 
raised and flooded back the water of said “ Blue Spring 
creek” upon the land and mill of the plaintiff twelve to 
twenty inches, to injury of the plaintiff two thousand dol- 
lars; that such back-flow of water upon his land and mill 
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has permanently injured the value of the water power and 
privilege to the extent of five thousand dollars. 

The plaintiff further complains, that about the Ist of No- 
vember, 1872, he had verbally sold to one 8. M. Dunwoody 
the one undivided half interest in his said mill and water 
power for the sum of twenty-five hundred dollars; that the 
defendant sought an interview with the said Dunwoody, and 
represented to him that if he bought an interest in said mill 
and water power he, the defendant, would flow the water 
back so as to drown the said mill ont and render it value- 
less; that from such representations Dunwoody was deterred 
from completing such purchase; that by reason thereof plain- 
tiff was damaged in the sum of twenty-five hundred dollars. 
Plaintiff prays judgment for the injuries to the amount of 
nine thousand and five hundred dollars, and costs. 

The defendant, in substance, denies all the allegations in 
the complaint, and on the contrary alleges that from the 
fact of the weakness of his dam he has kept the water from 
eight to twelve inches lower than it was kept by Pelt and 
Taylor, and two and a half feet lower than a water mark 
which the defendant alleges had been fixed upon by Danelly 
and Sims, previous owners of plaintiff’s mill site, and through 
whom he claims plaintiff derived title; that his mill was 
built long anterior to that of plaintiff; that plaintiff bought 
with full knowledge of defendant’s rights; that he has never 
raised the water of the creek an inch higher than is necessary 
to run his mill; that defendant believes that if the water of 
the creek is thrown back upon the plaintiff’s mill, there are 
other causes than the action of defendant as to the use of 
the water of the creek or the effect of his dam. 

The defendant further alleges, that the mill and dam of 
defendant were built upon the present site, and the waters 
of the “ Blue Spring creek” were used by Pelt and defend- 
ant, claiming under him, for more than seven years before 
the institution of this suit, and that said waters were not 
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flowed back by said Pelt to the same and greater height 
than now; that the dam of defendant and the water power 
created thereby were and have been, during all the time 
above mentioned, held and enjoyed by said Pelt and Taylor 
and this defendant, and claiming title thereto adverse to the 
plaintiff and all other persons, and during all that time for 
_ the propulsion of said mill without hindrance or molestation 
from the persons owning or occupying the mill of plaintiff 
and premises, as set forth in the complaint. 

Subsequently, two amended answers were filed, both of 
which were demurred to by plaintiff’s counsel. The demur- 
rer to the first amended answer was sustained, while that to 
the second was overruled. No question of error being raised 
upon either of them, they are omitted. Before the cause 
came on to be tried E. J. Merritt died, and his executor, 
Alex. Merritt, was substituted as the defendant. 

The cause was tried by a jury at the June term, 1876, 
who found for the defendant. A motion for new trial was 
made and denied by the court, whereupon judgment was 
entered against the plaintiff for costs. From this judgment 
the plaintiff briugs his appeal. . 


J. F. MeClellan tor Appellant. 
W. /7. Milton tor Respondent. 


Mr. Justice VanVatkensurcn delivered the opinion of 
the court. 


This was an action brought under the Code of Procedure, 
and was tried at the June term, 1876, of the Cirenit Court 
held in Jackson county, in the First Judicial Circuit. 

The first error alleged is that “the court erred in ruling 
out and instructing the jury to disregard the evidence of 
John A. Malambre.” The record recites simply that “the 
depositions of John A. Malambre were read. He said, I 
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“heard Erthington I. Merritt say that he would. fiow back 

“the water of Blue Spring creek upon the mill of James P, 

' Coker and drown his mill out. This was in 1873. After 

“the deposition was read to the jury the defendant moved to 

‘rule it out on the ground that it referred to declarations of 
Merritt after the suit was brought, and the court, upon that 
ground, ruled out the whole deposition, to which ruling the 

+ plaintiff excepted by his counsel.” No other portion of the 
deposition of Malambre appears any where in the record, 
and for the purpose of passing upon this alleged error, the 
court must take the matter so recited as the wliole of the 
evidence of such witness, under a commission, which we 
must infer was issued. 

The action was commenced by the filing of a complaint 
on the 23d day of November, 1872, and was brought to re- 
cover the damages sustained by plaintiff by reason of the 
alleged injuries received from the defendant previous to that 
time. The evidence relates to a conversation held with the 
defendant in year 1873, and consequently must have been 
long subsequent to the commencement of this action. If 
the court had permitted the evidence so introduced to have 
been considered by the jury, it could have had no weight 
with them in coming to a conclusion upon the facts as they 
existed at the commencement of the action; and those were 
the only facts they were sworn to pass upon. It was irrele- 
vant to the issue, and irrelevant matter may be very prop- 
erly excluded from the jury. It having been read, perhaps 
inadvertenly to the jury, the motion to rule out was prop- 
-erly granted by the court. The evidence was calculated to 
mislead the jury, and it would have been error in the court 
to have received it under an objection upon the part of the 
defendant. If of any value whatever, it could only be used 
in a separate action for damages arising subsequent to the 
commencement of the action then under trial. It is within 
the discretion of the court to rule out such evidence which 
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has been admitted at any time during the progress of the: 
trial, but such ruling out should take place before the clos- 


ing arguments of the counsel. Judge of Probate vs. Stone, ., 


44 N. H., 593. 
The second error now assigned is “ that the court erred in 
not permitting the jury to go and view the premises.” 
Upon the close of the evidence, the plaintiff moved the 
court hat the jury be allowed to go and view the mills of 


the plaintiff and defendant, and all the localities connected « 


with them that were involved in the issue, offering at the 
same time to pay the expenses of thus making such view. 


This motion and offer are made under Section 28 of “ An. 
act relating to jurors,” approved August 1, 1868, which isin | 


the following language: “‘ The jury may, in any case, at the 
request of either party, be taken to view the premises, ro 
place in question, or any property, matter or thing relating 
to the controversy between the parties, when it shall appear 
to the court that such view is necessary to give a just deci- 
sion, provided the party making the motion shall advance a 
sum sufficient to defray the expenses of the jury and the 
officers who attend them in taking the view,” &c. 


The court, in the exercise of its power, and in view of the ») 


evidence which had then been closed, and after hearing 


read an affidavit by the defendant from which it appeared « 


that since the commencement of this action he had erected. 


a new mill upon the site of the old one, and had raised the.. 


dam to a height sufficient to hold five feet of water, and that 


the status of the mill and property had thus been materially ,, 


changed, denied such motion. 


The jury upon such view would not have found the facts. 


existing towards which the evidence had been directed. The. 


mill of the defendant had been rebuilt, a saw mill had been » 


added thereto, the dam of the mill had been raised, and the 


entire nature of the mill property had been materially .,. 
affected and changed, as appears by the affidavit which is... 
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brought up by the record. The court below was the proper 
judge of the necessity of such view by the jury, and having 
exercised his discretion in denying the motion, this court 
will not reverse his judgment thereon. 

The third error assigned is “in not granting a new trial, 
upon the ground of newly discovered evidence.” 

Upon the hearing of the motion on the part of the plain- 
tiff, that the jury be permitted to view the premises, the 
defendant, in opposition thereto, made his aftidavit—the 
substance of which is stated before—“ that the dam of said 
mill has been raised to a height sufficient to hold five feet 
head of water, in place of the old head of water.” This is 
claimed to be the newly discovered evidence upon which the 
plaintiff asked for a new trial. If the plaintiff had been 
aware of the fact, as stated in the aftidavit, at the time of 
the trial, we cannot see how he could have availed himself 
of it. The dam was raised after the commencement of the 
action, and no proof of that fact could have been legally 
given to the jury. Had a new trial been granted, he could 
not have benefited himself by a knowledge of the fact that 
the water had been thus raised to the height of five feet. 
The damages sought to be recovered are alleged to have 
occurred anterior to the time when this new dam was 
erected. ut supposing it was evidence which might prop- 
erly be used upon a new trial, can it be said to have been 
newly discovered evidence? ‘The fact existed previous to 
the time of the commencement of the trial of the cause, 
and Alexander Merritt was examined therein as as a witness. 
It cannot be said that the plaintiff who owns the mill near 
by on the stream and within three miles, and who com- 
plained of being damaged by the back flow, was not aware 
of this new erection of mill and dam. The court, in order 
to be authorized to grant a new trial upon such a ground; 
should be satisfied that the evidence claimed to be newly 
discovered could not have been obtained for use on the 
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prior trial by diligent inquiry. It will not answer for a party 
to go to trial unprepared, and if unsuccessful, rely upon 
getting back into court upon the ground of newly discovered 
evidence, when by mere observation or inquiry that evidence 
might have been obtained. Then, too, the evidence would 
only have been cumulative. There was much evidence as 
to the height of the water in the pond, and the effect it had 
on the plaintiff’s mill. That was the issue. To enable a 
party to procure a new trial upon the ground of newly 
discovered evidence, such evidence must touch a fact upon 
which there was, on his part, no evidence on the trial 
complained of ; not simply cumulative, sustaining the proof 
already introduced as to certain other facts. 

In Sharpand Brown vs. Loylers, 39 Ga., 678, the court says : 
‘To entitle a party to a new trial on the ground of newly 
discovered evidence he must show—tfirst, that the evidence 
has come to his knowledge since the trial ; second, that it is 
not owing to any want of diligence on his part that it did 
not come to his knowledge sooner ; third, that it is so mate- 
rial that it would probably produce a different result if the 
new trial should be granted ; fourth, that it is not cumula- 
tively only—that is, it must relate to facts of which there 
was no evidence on the trial complained of.” 

The fourth errer assigned is, “that the jury were labored 
by the defendant.” 

We understand this to mean that certain influences were 
brought to bear upon some of the jurors to prejudice or 
mislead them, or to corruptly induce them to find for the 
defendant. To support this alleged error upon the motion 
for new trial, the plaintiff introduced first his own affidavit, 
in which he swears, ‘‘ That he is informed and believes that 
some of the jurors in this case have been labored by the 
defendant and his friends; that the defendant has, during 
the trial of this case, cared for the horses of the jurors, John 
P. May and 8S. R. Barnes, by putting them up in his stable 
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and caring for them while on the jury ; and that defendant 
did other acts calculated to influence some of the jurors, 
such as inviting them to his store, extending them many and 
marked attentions, and the same was exhibited on the part 
of his friends, and he believes that these acts did influence 
some of the jurors as to their verdict.” Also says upon this 
point in such affidavit: “That Emanuel White, one of the 
jurors, revealed the verdict of the jury before, it was an- 
nounced in court, to one Norflet White ; that he is informed 
and believes that H. B. Grace, a warm friend of the 
defendant, did, by association and clandestinely, influence 
one or more of the jurors sitting in this case; that he is 
informed and believes that since the rendition of this ver- 
dict the defendant has been treating the jury, if not ale, to 
whisky, and passing with them, he and there, a general con- 
gratulation of their safe delivery of him from this cause.” 

Another affidavit was read in support of this motion, upon 
the part of the plaintiff, made by Major J. Carraway, by 
which it appears that the affiant had, for several years, 
“known Augustus B. Connor, or O’Connor ; that on or 
about the third day of the trialjof the case of James P. Coker 
vs. Alexander Merritt, as the executor of Erthington I. Mer- 
ritt, deceased, he asked Augustus B. Connor, who was a 
juror on said case at the late term of Jackson Circuit Court, 
how he thought the case was going? He replied that he 
did not know exactly, but he thought in favor of Merritt; 
that the affiant is 21 years old on the 14th day of August 
next ; that he has talked with the juror, Augustus B. Con- 
nor, and that, from talking with him, he has ascertained that 
he is about one year older than affiant.” 

On the hearing of the motion on the two foregoing aftida- 
vits, the defendant introduced and read— 

First. The affidavit of Augustus B. O’Conner, the juror 
mentioned in the last preceding recited aftidavit, who 
swears that the language inputed to him in such affidavit 
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made by Major J. Carraway is entirely false; that he was 
twenty-two years old on the 20th day of the March then 
last past, and that he was registered as a citizen of the said 
county prior to his being summoned as a juror. 

Second. The aftidavit of S. R. Barnes, one of the jurors, 
who swears that the allegation of plaintiff in his aftidavit, 
“in which he states the defendant cared for his horse by 
putting him up in his, defendant’s, stable and caring for him, 
is not true; that he requested permission of defendant to 
put his horse in a vacant lot in order to feed him and not 
keep him tied up all day, and that he, affiant, furnished his 
own corn and fodder.” This affiant further says, in the 
course of his affidavit, “that the plaintiff had his, affiant’s, 
horse put up at the livery stable in Marianna one night 
during the trial.” 

Third. The affidavit of H. B. Grace, who swears that the 
allegations contained in the plaintiff's affidavit against him 
are untrue in every respect; that “he never attempted by 
word or deed to influence the jury either for the plaintiff or 
defendant.” 

Fourth. The affidavit of Emannel White, one of the ju- 
rors in the cause, who swears that the allegations in the affi- 
davit of the plaintiff, that this affiant “ revealed the verdict 
of the jury before it was answered in court to one Norflet 
White, is untrue.” 

Fifth. The affidavit of John P. Mayo, one of the jurors, 
and named in the plaintiff’s affidavit, states that the de- 
fendant “did not care for his horse by putting him up in his, 
defendant’s stable, neither did he feed his said horse as al- 
leged in plaintiff's affidavit; that affiant, not desiring to 
keep his horse tied up all the time, and not being able to 
put his horse at the livery stable, did put him in a vacant 
lot of defendant’s, but he, affiant, furnished his own feed for 
his said horse ;” that defendant neither by act nor word at- 
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tempted to influence his judgment in this case, pending or 
before trial. 

Sixth. The affidavit of Alex. Merritt, the defendant, who 
swears “that he has not labored any of the jurors in this 
case, either by giving them, the jury, any personal atten- 
tion, nor has he cared for any of the horses of the jury that 
tried the above case ;” that John P. Mayo and S. R. Barnes, 
who were jurors, once or twice put their horses in a vacant 
lot of defendant’s, but this defendant did not have their 
horses fed or have them put up in his stables, neither did de- 
fendant by any act attempt to influence them by inviting them 
to his store; that defendant keeps store in Marianna, and 
treats any one politely that enters, and is not aware of any 
extra attention or politeness shown any of said jurors during 
the trial, and that he never treated any of the jury after the 
trial.” 

Had there been no question, upon the showing of the 
plaintiff that improper influences had been used by and 
upon the part of the defendant upon the jury to control 
their verdict, the affidavit read upon the part of the defend- 
ant changes entirely the aspect of the case. The rule is well 
settled that to lay the foundation for the interposition of the 
court, the misconduct, or irregularity upon the part of the 
party, or of the jury, must be satisfactorily proved. In the 
case at bar we cannot say that it was so proved; each and 
every allegation of misconduct, either upon the part of the de- 
fendant or of the jurors so individually charged, is denied, and 
that too in as solemn and effective manner as it is urged. 
The weight of the evidence is on the side of the defendants. 

The only remaining error relates to the evidence taken 
upon the trial of the cause: that the verdict is against the 
weight thereot, and that it could only have been arrived at 
through bias, prejudice, and mistake, and that it does not 
reach a substantial or just conclusion. 

The issue was one of fact, whether the plaintiff had sus- 
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tained damage by reason of the injurious and unlawful acts 
of the defendant ; a question peculiarly within the province 
of the jury to determine, and with which the court had 
nothing todo. A large number of witnesses were exam- 
ined both by plaintiff and defendant, thirty-eight in all, as 
appears by the record. A number of days were occupied in 
the trial, and the parties were severally represented by able 
and intelligent counsel. Both the parties to the action 
were examined as witnesses, and the evidence touching the 
issues is very conflicting. The judge who presided at the 
trial of the cause, who saw and heard the witnesses, has re- 
fused to grant a new trial upon the ground assigned as 
error. There is no evidence in the record to warrant the 
belief that the jury were controlled by any improper mo- 
tive, or that they were either biased, prejudiced, or mis- 
taken. The trial was fairly conducted, and the verdict was 
uninfluenced by passion. The evidence was conflicting, and 
it was for the jury to determine the facts; we will not dis- 
turb the verdict. Cameron vs. State, 16 Fla. ; Clifford vs. 
Luhring, 69 Ill., 401; Bishop vs. Busse, ib., 403; Warren 
vs. Cummings, 37 Wis., 81; Berry vs. Elliott, 25 Ark., 89. 
In Miller vs. Balthasser, (78 Ill., 302,) the court say: 
“The rule is uniform that a verdict will not be set aside 
when the evidence is conflicting, even though it may be 
against the weight of evidence, unless it is apparent the 
_ jury have been actuated by passion or prejudice.” 
The judgment is affirmed. 
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Friasn, Lewis & Co., Piamntirrs in Error, vs. ApNAH C. 
Conn, Derenpant in Error. 


Defendant was a stockholder in a company organized under a general act 
authorizing the formation of corporations for manufacturing purposes, 
&c., passed by the Legislature of New York, which provides, section 
10, that all the stockholders of every company incorporated under 
this act shall be severally individually liable te the creditors of the 
company to an amount equal to the amount of stock held by them 
respectively upon all debts and contracts of the company until the 
whole amount of capital stock fixed by the company shall have been 
paid in and a certificate thereof made and recorded as required in sec- 
tion 11, which provides that the president and a majority of the trus- 
tees shall, within thirty days after the payment of the last instalment 
of the capital stock, make a certificate of the amount of the capital 
stock fixed and paid in, to be sworn to by such officers and recorded 
in the county wherein the business of the company is carried on. 
Section 24 provides that no stockholder shall be personally liable for 
any debt so contracted which is not to be paid within one year from 
the time of contracting, nor unless suit is commenced against the 
company within one year after the debt becomes due, and no suit 
shall be breught against any stockholder until an execution against 
the company is returned unsatisfied in whole or in part: Held, That 
the liability of the stockholder grows out of his contract in becoming 
a stockholder, a liability in the first instance, and is not a penalty or 
in the nature of a penalty or forfeiture for the non-performance of du- 
ties or acts of the officers. The provisions of the statute referred te 
are mere limitations of liability, and not conditions upon which liabil- 
ity is imposed. The courts of this State may enforce such contracts. 


Writ of error to the Circuit Court for Escambia county. 

(This case would have been placed among the other com- 
mon law cases decided at this term, but it could not be from 
the Reporter’s inability to procure the briefs of counsel in 
time.) 

The declaration alleges that the defendant, on and before 
the first day of April, 1874, was a stockholder in the Pensa- 
cola Lumber Company, a corporation formed in the State of 
New York, under the provisions of the act of the Legislature 
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of that State, passed February 17, 1848, entitled “an act to 
authorize the formation of a corporation for manufacturing, 
mining, mechanical, chemical,” &c., purposes, and the vari- 
ous amendments thereof; and that the defendant being such 
stockholder, and holding $75,000 of stock, or one-fourth of 
the stock, which was fixed at $300,000; and the said com- 
pany doing business, and having an agent and office in Es- 
cambia county; and the said company being in debt to the 
plaintiff in the sum of $5000 by promissory note of date 
September 21, 1874, and the sum of $5,946.20 by another 
promissory note of date September 21, 1874, and the further 
som of $2,646.47 by account stated, the said plaintiffs, on 
the 16th day of February, 1874, instituted their suit against 
the said company in the Circuit Court to recover the sums 
due by said promissory notes and account, and the interest 
and costs; and on the 15th day of March, 1875, the plain- 
tiffs recovered judgment in said Circuit Court against the 
said company for the sum of $14,120.50, together with the 
costs of said suit; that by reason of the said company being 
adjudicated a bankrupt by the District Court of the United 
States for the Northern District of New York in 1875, the 
plaintiffs were prevented from taking any of the property 
of the said company under execution in satisfaction of said 
judgment; that upon said judgment execution was duly 
issued, but returned dy the sheriff of said county wholly 
unsatisfied; that the property of said company has been 
sold by order of said bankrupt court, and that the proceeds 
of said sale will not more than pay the costs and expenses 
of the bankrupt proceedings and of the assignee in bank- 
ruptcy, leaving nothing to be applied to the satisfaction of said 
judgment or to be paid to the plaintiffs and other creditors, 
and that said judgmeng has not been and cannot be satisfied, 
either in whole or in : out of the assets of said company ; 
that by the provisions of said act of the Legislature of the 
State of New York, all the stockholders of said company 
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are severally individually liable to the creditors of the com- 
pany to the amount of stock held by them respectively, for 
all debts and contracts made by said company, until the 
whole amount of capital stock fixed and limited by such 
company shall have been paid, and a certificate thereof shall 
have been made, signed, and sworn to by the president and 
i majority of the trustees, and recorded in the office of the 
county clerk of the county wherein the business of the said 
company is carried on; and that the said company failed to 
comply with the said provisions of said act, and did not, by 
its president and a majority of its trustees, make, sign, sweat 
to and record such certificate, either in the county of New 
York, the county in which the operations of said company 
were, by their articles, to be carried on, and their principal 
business done, or in the county of Escambia, Florida, in 
which said company did business, or in anywise as required 
by said act to exempt defendant; wherefore the said de- 
fendant became and is liable to the said plaintiffs for the 
said debt and said contract made by said company, and the 
said plaintiffs claim $28,000. 
The other facts are stated in the opinion of the court. 


E. A. Perry for Plaintiffs in Error. 


The General Assembly of New York, by its act entitled 
“An act relative to incorporations for manufacturing pur- 
poses,” and by its acts amendatory thereof, authorized the 
formation of associations or corporations for various pur- 
poses, and by Sections 10 and 11, pages 24 to 26, provided 
how the persons organizing under said act might exempt 
themselves from individual liability ; expressly by those sec 
tions providing that such persons, “all the stockholders,” 
should remain severally individually, liable to the creditors 
of the company in which they are stockholders to an amount 
equal to the amount of stock held by them respectively, for 
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all debts and contracts made by such company until the pro- 
visions of those sections should be complied with. 

Under said act the defendant, with others in the city and 
county of New York, associated themselves in the name of 
the Pensacola Lumber Company, and in that character, and 
without complying with the provisions of Sections 10 and 
11, became indebted to the plaintiffs, and by their notes and 
drafts, drawn and payable in the city of New Y ork, contracted 
to pay the sum of about $14,000. The said notes not being 
paid, plaintiffs brought their suit in the Circuit Court for 
Escambia county upon said notes, and also upon an open 
account for goods purchased from plaintiffs by the defendant 
and associates so doing business in the character aforesaid, in 
which suit the plaintiffs obtained judgment against the Pen- 
sacola Lumber Company for $14,121.51. Upon this judg- 
ment execution issued, and the said company having upon 
its own petition been adjudged a bankrupt, and its property 
having been sold for barely enough to cover the assignee’s 
costs and expenses, the execution was returned wholly un- 
satisfied. 

To plaintiff’s declaration defendant interposed his demur- 
rer, the ground taken by demurrant being that the court had 
no jurisdiction to enforce defendant’s liability; it being 
contended in argument that the liability was a penalty, and 
one that could not be enforced by courts other than the 
courts of the State that enacted the statute. 

Upon this demurrer the court below gave judgment for 
the defendant, and plaintiffs sued out their writ of error 
from this court, and assign for error the court’s judgment in 
favor of said demurrer. 

The court below sustained the demurrer principally upon 
authority of the case of Halsey vs. McLean, decided by the 
Supreme Court of Massachusetts, and reported in 12 Allen. 

The learned Judge of the Circuit Court, admitting from 
the bench that his impressions were the other way, but with 
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a modesty, which I respectfully suggest, was inordinate, 
declined, sitting as a Circuit Court, to array his judgment 
against the opinion of the Supreme Court of Massachusetts, 
probably deeming it more appropriate that this court should 
declare the State’s position and policy in respect to the ques- 
tion as to how far the law of New York shall through comity 
be recognized as operative by the courts of Florida. 

The question is now before this court whether the defend- 
ant’s liability (which, it was not in the court below, and it is 
presumed will not here be controverted, is a liability which 
would be enforced in the State of New York,) can be, or 
should be, enforced by the courts of Florida. 

Argument.—Defendant claims that this case does not come 
within that comity which sanctions the enforcement of a 
foreign law, and relying mainly upon the opinion volun- 
teered by the Supreme Court of Massachusetts, claims that 
the liability of defendant is a liability created by statute of 
another State, and a penalty which the courts of Florida 
cannot enforce. 

It is true that the laws of New York have not, ex proprio 
vigore, any extra territorial force, and probably it would be 
competent for the State of Florida to declare the law in- 
volved in this case and all other foreign laws as inoperative 
and not to be enforced by her courts, but until she does so, 
the courts are as much bound to recognize the law of comity 
as any other law of the land. 

“Courts of justice in one State will, out of comity, en- 
force the laws of another State when by such enforcement 
they will not violate their laws or inflict an injury on some 
one of their own citizens; as for example, the discharge of 
a debtor under the insolvent laws of one State will be re- 
spected in another State where there is reciprocity in this 
respect.” 1 Bouvier’s Law Dic., 244. 

The Supreme Court of the United States, in Bank of Au- 
gusta vs. Earle, says: “It is truly said in Story’s Conflict 
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of Laws, 37, that ‘in the silence of any positive rule aflirm- 
ing, or denying, or restraining the operation of foreign laws, 
courts of justice presume the tacit adoption of them by their 
own government, unless they are repugnant to its policy or 
prejudicial to its interests.’” 13 Peters, 589. 

“ The extent of comity, that is, the degree of force and 
obligation the laws of one country have in another, depends 
solely upon the laws and municipal regulations of the lat- 
ter, that is to say, upon its own proper jurisprudence and 
polity, and upon its own express or tacit consent.” Story’s 
Conflict ot Laws, §23. 

The extent is broad or narrow according to the policy of 
the particular State. Ibid., §38. 

In the absence of legislation upon the subject, practically 
it is a comity of courts; for the exercise of comity in admit- 
ting or restraining the operation of a foreign law rests una- 
voidably in a sound judicial discretion, dictated by the cir- 

“cumstances in the case. 2 Kent’s Com., 458, note. 

The case of Halsey vs. McLean, if considered an exposi- 
tion of the will of that State, shows that Massachusetts has 
taken a contracted, narrow view of this subject, as of some 
others. 

There is no reason why other States, and especially this 
State, should be restricted to such narrow doctrine. It will 
be more in accord with its broad and liberal policy to follow 
the advice of Chief-Justice Taney and adopt that “ greater 
degree of comity and friendship” so strongly urged upon 
the States by the Supreme Court of the United States in 
Bank of Augusta vs. Earle. 13 Peters, 519, 539, 589. 

Upon this subject see also: Hallman vs. Johnson, Cow- 
per, 341; 2 Kent’s Com., Sec. 39, marginal page 453 to 463; 
Holmes vs. Remsen, 4 John. Ch. R., 469; 13 Peters, cited 
supra, 519, 588-91. 

Our State extends to a New York corporation the comity 
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of suit, and “ the right to sue is one of the powers which it 
derives from its charter.” 

“If the courts of another country take notice of its exist- 
ence as a corporation, so far as to allow it to maintain a suit, 
and permit it to exercise that power, why should not its 
existence be recognized for other purposes and the corpora- 
tion permitted to exercise another power which is given to 
it by the same law and the same sovereignty—when the 
last-mentioned power does not come in conflict with the in- 
terest or the policy of the State?” 13 Peters, 591. 

By comity, then, the foreign law is recognized and en- 
forced so far as it gives rights to a foreign corporation to 
come hereand contract and enfore its contracts in our courts; 
but when the same law is invoked to protect the rights 
of parties who contract with it, we are told it is not a law 
within the comity of States. It and its members are bound 
by its contracts at home ; in Florida, although parties con- 
tracting with it are as fully bound as though they contracted 
with it in New York, yet it and its members are not bound. 
If such is comity, deliver the people of Florida from it. It 
is too one-sided. 

It would seem that if by comity the law of New is recog- 
nized and enforced in favor of New York citizens and a 
New York corporation, it would be the interest and the 
policy of Florida to enforce the same law to protect her own 
citizens. 

It will be observed that in the celebrated case of the Bank 
of .Augusta vs. Earle, there was not involved any foreign 
contract. 

In the case at bar there is a contract which was made 
and was to be performed in the State of New York. The 
law of New York then is to govern “as to the nature, the 
obligation, and the interpretation of the contract.” Story’s 
Conflict of Laws, §263; Mr. Cowen’s note, 4th Cowen’s R., 
635. 
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The Supreme Court of the United States says: “It is 
needless to enumerate here the instances in which, by the 
general practice of civilized countries, the laws of one will, 
by the comity of nations, be recognized and executed in an- 
other, where the rights of individuals are concerned. The 
cases of contracts made in a foreign country are familiar ex- 
amples ; and courts of justice have always’ expounded and | 
executed them according to the laws of the place in which 
they were made; provided that law was not repugnant to 
the laws or policy of their own country.” 13 Peters, 589. 

The question as to defendant’s individual liability belongs 
to the nature and obligation of the contract. Story’s Con. 
of Laws, $$263, 266, 267, 278, 286, note 2. 

In case at bar contract was a valid contract by stockhold- 
er, defendant to pay if his agents, the officers, did not and 
could not pay. 1 Coms., 47, 59. 

The statute sections 10, 11, provided a way in which de- 
fendant and associates might avoid the liability, and transfer 
it absolutely and finally upon the company, but, as to these 
sections, does not create any new liability, merely keeping 
alive, until certain acts are done, a common law liability, for 
the common law favors the personal liability of the mem- 
bers for all the debts of the company. 20 Wend., 616. 

The statute, and acts and omissions of the defendant and 
associates, under it, are a part of every contract entered in- 
to, and every one is presumed to have contracted with the 
knowledge of the liability of the individual stockholders. 1 
Coms., 55-6-7-8-9 ; Ang. & Ames on Corp., §611, note 5; 
2 Hill, (N. Y.), 269. Every contract then amounted to a 
promise on the part of each stockholder to guarantee pay- 
ment of the liability to the extent of a certain sum. But 
the defendant’s demurrer altogether rests upon the assump- 
. tion that his liability is a mere creature of statute, is a pen- 
alty. 

To support this, he relies principally upon the construe- 
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tion given to the statute of New York by the court of Mas- 
sachusetts in Halsey vs. McLean, where it will be seen the 
court volunteered to construe section 10. We contend that 
the most competent authority to construe that statute are 
the courts of New York. It is by the courts of New York 
well settled that defendant’s liability is not in the nature of 
@ penalty, but may be enforced as a contract. Allen vs. 
Sewall, 2 Wend., 338; Moss vs. Oakley, 2 Hill, 265; Bailey 
vs. Bancker, 3 Hill, 188; Harger vs. McCullough, 2 Denio, 
119; ex-parte Van Riper, 20 Wend., 614; (this case shows 
that the more liberal State of New York has not adopted 
the narrow, contracted view of Massachusetts as to comity 
between the States); Corning vs. McCullough, 1 Coms., 47; 
above cases cited in Bk. of Plymouth vs. Price, 33 Md., 493; 
Ang. & Ames on Corp., $611. 

The construction of the statute by the New York courts 
would be binding upon the Supreme Court of the United 
States. Green vs. Lessee of Neal, 6 Peters, 291-7-8-9. Why 
then should it not bind the courts of Florida? 

But the New York construction is the natural and logical 
construction as to the liability under sections 10, 11, here 
sought to be enforced. 

Defendant with associates, at the time of contracting with 
plaintiffs, contracted through their agents, the officers of an 
inchoate corporation, and were liable upon their contract as 
if no attempt had been made to become incorporated. Angel 
& Ames on Corp., $611; Allen vs. Sewald, 2 Wend., 327. 

They continued as individuals liable for all the contracts 
they, through their said agents, might make, until their in- 
choate and qualified, should become a complete, unqualified 
corporation, one of the principal common law attributes of 
which is the total exemption of the individual corporators 
from liability. 

Parties contracting with defendant and associates are pre- 
sumed to have known the anomalous character in which de- 
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fendant and associates were contracting, and to have con- 
tracted with them in that character. 

The statute is a part of the contract—a part which, at 
different times, might be of different force and effect; but, 
as to the case at bar, it appears that when contract was 
made between plaintiffs, and defendant and associates, the 
latter were individually liable for the promises made by 
them through their agents. As to liability under other see- 
tions, for instance section 12, that is a liability arising after 
the exemption of individual liability had once been com- 
plete; and it may well be, as it is, considered a liability 
created by statute, and in the nature of a penalty for a de- 
fault, for the liability did not exist until the default; but as 
to the liability sought to be enforced here, the defendant 
was “answerable as an original and principal debtor,” in 
the language of Judge Bronson, in Corning vs. McCullough, 
cited, and continued to be so answerable until he, through 
his agents, should relieve himself from such liability by sub- 
stituting a full-grown artificial person to assume the liability. 

The failure to do certain acts did not make but left the 
stockholders subject to a natural and original liability for 
their contracts —a liability from which they might have ex- 
empted themselves by the doing of those acts, that is, by 
creating, with notice to the world, a fund out of which cred- 
itors could satisfy their claims. 

The distinction between the liability of a stockholder un- 
der sections 10 and 11, and the liability of an officer for fail- 
ing to perform a duty, for instance the liability under section 
12, is clearly stated by the Superior Court of New York in 
Bird vs. Hayden: “ A personal liability for debts or a cor- 
poration, imposed by its charter upon its officers for failing 
to perform a duty with which they are charged, is guasa 
penal, and therefore the courts of this State have no juris- 
diction to enforce such liability when the charter creating it 
was granted by another State; but the personal liability 
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of the stockholders by statute arises out of their original 
liability if they had not been exempted therefrom by such 
statute. An action against them is, therefore, upon their 
contract in a qualified corporate capacity.” 1 Robertson, 383. 

Many cases are found in the New York reports in which 
the courts hold that the liability of an officer for failure to 
perform a duty is in the nature of a penalty, but no case in 
which it is intimated that the liability of stockholders, un- 
der sections 10 and 11, is of that character. That such 
liability was limited by the interest each stockholder held in 
the business does not change the character of the liability— 
such limitation was a part of the contract. Story’s Con. of 
Laws, §§263, 316, b., 320, a., 322. 

The statute, and the New York courts construction of it, 
and the fact that the defendant was acting in an inchoate 
“ qualified corporate capacity,” with no immunity or exemp- 
tion fron. personal liability, entered into all contracts, and 
fixed and limited the extent ot liability in the same way 
and to the same extent that the mandate enters into the 
contracts of agents and fixes and limits the liability of the 
principals. Has that part of contract comprised in the 
Statute any less force than if attached literally and bodily 
to every contract made by defendant ? 

The plaintiffs contracted with defendant and associates 
on the faith of the surety set forth in the statute as part of 
contract, and they trusted as well to the personal liability 
of defendant as to responsibility of corporation for fulfill- 
ment of the engagement. 1 Coms., 55. 

The provision that the plaintiffs must first obtain judg- 
ment against the corporation, does not effect their rights to 
the persona! liability of the defendant stockholder. Nor 
does it prevent the liability of the defendant to plaintiffs 
from attaching and becoming perfect on consummation of the 
contract of the creditors, the plaintiffs, with the corporation. 
It simply defers the remedy. Corning vs. McCullough, 1 
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Coms., 47; Harger vs. McCullough, 2 Denio, 119-124 ; Moss 
vs. Oakley, 2 Hill, 265-270 ; Angel & Ames on Corp., $611, 
note 5. And the construction of the statute, by the courts 
of New York, entered into and became a part of the con- 
tract, and defendant became bound by that construction. 
Or consider the defendant in the light of a guarantor—he 
promised to pay debts contracted by the company to extent 
of $75,000. Is not that a contract that the courts of any 
State ought to enforce? Nor is it any answer to say the 
defendant’s liability was limited and conditional under the 
laws of New York. Story’s Conflict of Laws, §§263, 322, 
322, b. If the contract created a personal liability in New 
York, that liability follows the contract and person every- 
where. Ib., 322. Consider the case of an endorser. Ib., 
$316, b. A limited or special partnership. Ib., $320, a. 
And whether partner is liable in solido for proportionate 
share. Ib., §322. 

There can be no doubt that defendant’s liability is in the 
nature of a contract ; that it is governed by the law of New 
York, as interpreted by its courts ; that to refuse to enforce 
that liability would be to totally ignore the plainest and best 
established rules of construction and law of comity as to 
commercial transactions. 

The plaintiffs confidently insist there can be no doubt 
that the courts of Florida are, even by the narrowest doc- 
trine of comity, bound to enforce that liability, as it would 
be enforced in the place where the contract was made, and 
was to be performed. But should there be any doubt in the 
mind of the court, it is safer, in view of the commercial rela- 
tions between the States of this Union, to enlarge, rather 
than restrict, the beneficent law of comity. 

It resting with each State, and practically with the courts 
of each State, to adopt. either a narrow or a broad and 
liberal policy and doctrine of comity, it is confidently be- 
lieved that the courts of this State will adopt the latter; 
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and that this court will not, in the exercise of its discretion, 
hesitate to take a step in that direction, and will not be 
deterred by the steps in an opposite direction taken by the 
courts of Massachusetts, and perhaps one or two other States. 

Whether this court will recognize the “ enlarged comity ” 
urged upon the States by the Supreme Court of the United 
States, depends upon its discretion—a “ rule of decision, and 
not a question of jurisdiction.” Holmes vs. Remsen, 4 John. 
Ch. R., 471. And inasmuch as the court’s “ discretion is to 
be dictated by the circumstances in the case,” no more for- 
cible dictation could be imagined than the circumstances in 
this case. The defendant, by comity, is authorized to act 
here in the character which is given to him by New York 
laws, and in that character obtains plaintiffs’ goods, upon 
the pretense and showing of an individual liability. Is he 
to be permitted to come into a court of Florida and say, be- 
cause my contract consisted in part of a statute of a foreign 
State, it is not binding in Florida, and Florida courts will 
not enforce it? Defendant comes into the State, holding 
out that he is liable for his contracts, as he would be in New 
York, and after having obtained all the credit he could from 
the citizens of Florida, has, through the form of the bank- 
rupt law, transferred all the property, which he held in the 
character of an inchoate corporation, to himself as a natural 
person ; and when his creditors seek to enforce the liability, 
upon the credit of which the property was created, they are 
told it is not the “ policy ” or the “ interest ” of Florida that 
its courts should enforce contracts and justice in behalf of 
its citizens—which, if we reverse the position and cireum- 
stances, we see from 20 Wendell, 614, and 1 Rob., 383, the 
courts of New York would enforce in behalf of its citizens 
against citizens of Florida. 
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R. L. Campbell for Defendant in Error. 


This action is founded on the 10th section of the New 
York incorporation act of 17th February, 1848; and was. 
brought by the plaintiff in error to recover three debts, one 
contracted in Louisiana, and the others in New York, by 
the Pensacola Lumber Company, a corporation organized 
in the State of New York, under that act, of which corpora- 
tion the defendant was a stockholder. 

The declaration, after stating the above facts, and that a 
judgment had been obtained against the corporation, on 
which execution had been issued, and returned nella bona, 
recites : “‘ That under the provisions of said act of the Legis- 
lature of the State of New York, all the stockholders of said 
company are severally individually liable to the creditors of 
the company, to the amount of stock held by them respect- 
ively, for all debts and contracts made by said company, un- 
til the whole amount of capital stock fixed and limited by 
said company shall have been paid in, and a certificate: 
thereof shall have been made, signed, and sworn to by the 
president and a majority of the trustees, and recorded in the 
office of the clerk of the county wherein the business of said 
company is carried on. 

A failure to make and record the required certificate is 
also alleged; and, “ wherefore, the defendant became lia- 
ble to pay the said debt and contract by said company.” 

The Circuit Court did not err in sustaining the demurrer 
to the declaration. 

Official neglect of a duty, imposed by the laws of another: 
State, is the gist of the case against the defendant. 

No such case can, under the rule of comity, be maintained 
in the courts of this State. 

The 10th section (page 24) of the New York statute, on 
which this case is founded, does not impose: any liability 
upon the persons composing the stockholders, as in the case- 
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of the Rossie Galena Company, Corning vs. McCullough, 1 
Comst., 47. 

But treating the corporation as created under section 2, 
(page 17) the 10th section attaches to its components, gua 
stockholders, certain individual liabilities. 

1. Stockholders are severally individually liable to the 
amount of each one’s stock, until the entire amount of the 
capital stock of the corporation is paid in. 

2. Stockholders are so liable, although the entire capital 
stock be pai in, upon the failure of the officers to file the 
required certificate. 

This case is not founded on the first predicate of the 10th 
section, and therefore no supposed equity, growing out of 
the defendant’s failure to pay his quota of the capital stock 
of the corperation, can be urged against him. 

His liability, if any, falls under the second predicate, and 
as a consequence ot official default of others. 

Again, this being a case involving both a foreign creditor 
and a foreign corporation, no argument in favor of jurisdic- 
tion can be founded on the policy of enabling home credi- 
tors to enforce such liabilities against resident or sojourning 
stockholders as was, ineffectually, urged in Bird vs. Hay- 
den, 1 Rob., 383. ;, 

The expositions which the statute has received from the 
courts of New York and other States show that the liability 
sought to be enforced does not rest upon any contract, ex- 
press or implied, involving a common law obligation, bind- 
ing the stockholder either individually or jointly with oth- 
ers. 

He is not liable as a copartner. Woodruff & Beach Iron 
Works vs. Chittenden, 4 Bosw., 417; and yet such would 
be the shape of the liability if it came from the common 
law. 

The common law knows .nothing of a liability attaching 
to two or more associates in business, individually and sev- 
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erally, not jointly, not co-extensively with the debts, but 
meted out to each associate by the accidental measure fur- 
nished by the amount of his stock, and that too, finally de- 
pendent upon the failure of the trustees to make and file a 
certificate. 

Again,ithere exists no original, absolute, individual lia- 
bility on ‘the part of any stockholder to any creditor; for 
payment by a stockholder of a debt, equal in amount to his 
stock, to one creditor, is a bar to an action against him by 
any other creditor of the corporation. Ibid. Eaton vs. As- 
pinwall, 19 New York, 119. 

One creditor “may sue alone, although there may be 
other creditors similarly situated.” Weeks vs. Love, 50 
New York, 368. 

“The defendant’s liability. does not arise from any act 
connected with the creation of the debt.” Merchants Bank 
of New Haven vs. Bliss, 1 Rob., 391. 

“Tt is difficult to: imagine a liability more wanting in all 
the features of a contract, or more fully possessing those of 
-a penalty.” Ibid. 

That was an action, like Derrickson vs. Smith, (3 Dutch., 
166,) against trustees, under 12th section of the statute, 
(page 26) to make them liable for the debts of the corpora- 
tion in consequence of their failure to publish the annual 
report. 

That the liability in this case is sought to be fixed upon a 
stockholder for a different act of official negligence, does not 
change the nature of the liability. 


In this case, as in those, official default is the ground of 


the liability. What was said of the declaration in Derrick- 
son ys. Smith, is equally applicable to the declaration in 
this case: “The declaration, although nominally upon 
promises, negatives all promises, and claims a liability upon 
a mere detault.” 

If to make the officers liable for the debts of the company, 
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in consequence of their having left undone something re. 
quired by law, is in the nature of a penaly, it is a harsher 
penalty to visit such liability on a stockholder, whose only 
fault may have been misplaced reliance on such officer. 

In Bird vs. Hayden, 1 Rob., 383, the court says: “But 
where there is no qualification to the corporate capacity of 
the company, aud where the stockholders are not answerable 
to the creditors of the company as original and principal 
debtors, but they or the officers become liable, by reason 
of some act, the performance of which is imposed on them 
by the statute, then the action must be upon the statute to 
recover a debt in the nature of a forfeiture for a failure to 
perform a duty.” 

In Halsey vs. McLean, 12 Allen, 438, which, like this 
case, involved a liability under the 10th section, such lia- 
bility was regarded by the Supreme Judicial Court of Mas- 
sachusetts as being in the nature of a penalty. 

Corning vs. McCullough, 1 Comst., 47, illustrates what is 
an original liability founded on the debt. 

Bird vs. Hayden, Woodruff and Beach Iron Works vs. 
Chittenden, Merchants’ Bank of New Haven vs. Bliss, 
supra; Jones vs. Barlow, 62 N. Y., 202; Lawler vs. Burt, 
7 Ohio St., 341; Kritzer vs. Woodson, 19 Mo., 327; Hill 
vs. Frazier, 22 Penn., 320, shows that where a liability is 
the immediate consequence of the failure of officers of a 
corporation to perform a duty imposed on them by statute, 
such liability is a guasz penalty. 

Courts of other States will not enforce such a liability. 
Bird vs. Hayden, supra; Halsey vs. McLean, 12 Allen, 438; 
Derrickson vs. Smith, 3 Dutch.; 27 N. J., 166; Bank vs. 
Price, 33 Md., 487. 

But aside from the penal character of the liability, it is 
not only of purely statutory origin, but for its enforcement 
regulations are prescribed unknown to the common law, the: 
statute law, and the rules of procedure of this State. 
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Under our practice the note of one party cannot be en- 
forced by an action against another who is not a party to 
such note; nor is judgment against one a condition prece- 
dent to obtaining a judgment against another who is not a 
party to the first. 

Tested, therefore, by our rules of procedure, the declara- 
tion presents no cause of action against the defendant. 

The remedy so regulated by the 24th section (page 34) of 
the N. Y. statute is inseparable from the liability, and that 
remedy falls without the pale of comity. Pickering vs. 
Fish, 6 Vt., 102. 

It was this consideration that led the Supreme Court of 
Massachusetts, in Halsey vs. McLean, to say of that statute: 
“Tt must be regarded as a part of the statute system of an- 
other State incapable of execution, alieno foro.” See Erick- 
son vs. Nesmith, 46 N. H., 371, page 378. 


E. A. Perry in reply. 


Defendant’s first attack is upon the wording of the con- 
clusion of the declaration, “wherefore he became and is 
‘liable,’ &c. The conclusion is not now a material part of 
any pleading. The facts alleged in it determine its charac- 
ter and sufficiency. 

The word “ wherefore” in the declaration does not, how- 
ever, as considered by defendant, relate only to the allega- 
tion that said defendant and associates had not taken the 
steps necessary to exempt them from individual liability, 
but it relates to all the facts set forth in the declaration— 
the making of the contracts, the failure of the company to 
pay, and of the judgment to be satisfied. 

As in case of declaration upon policy of insurance. There 
would be set forth a contract by the insurer to pay upon the 
happening of certain contingencies, as for instance, the burn- 
ing of the property insured, the making of the proofs by the 
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insured, the lapse of the sixty days thereafter as the contract: 
might provide, and the declaration would properly close: 
with the words, “ wherefore the insurer became and is liable: 
to pay,” &c. The insurer was bound by his contract from 
the time it was nade, but did not become Liable to pay until 
the happening of the contingencies. 

The plaintiffs fail to find in either of the authorities cited 
by defendant, viz: 6 Vt., 102, or 3 Dutch., 391, anything to 
sustain defendant’s objection to the declaration in this re- 
spect—an objection raised here for the first time since the 
passage of the Pleading and Practice Act, as far as I have 
been able to learn. 

“ But there is a class of actions and causes of action which 
involve statutory provisions in a greater or less degree, but 
which, though the statute is a necessary link in the chain of 
title to the remedy, and they may, to some intents, be said 
to be under the statute, are not, in the legal acceptation of 
the terms, actions upon the statute.” 1 Coms., 65. 

Defendant next claims that by section 2, (page 12, of the 
act,) the defendant and associates became clothed with the 
full character and attributes of a corporation, and that sec- 
tion 10 imposed upon them liability for the failure of the 
officers to do a certain thing. This claim is fully answered 
by the New York Court of Appeals, (1 Coms., 57-8,) and 
by considering that to relieve themselves from a liability 
trom which they had never been exempt, was a privilege: 
allowed but not a duty required, the non-performance of 
which created or imposed upon them a liability which did 
not pre-exist. And here it may be remarked that defendant 
assumes too much in assuming that the capital stock fixed. 
and limited by the company had been paid in. There is- 
nothing in the record to authorize such assumption. 

When the law requires that the doing of any act shall be 
evidenced in a particular way, the denial of such evidence 
would certainly not raise any presumption that the act had: 
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been done. The presumption here is that the stock was 
never paid in, for had it been it is presumed the company, 
through its officers, would have taken the necessary steps to 
make it known to the world. 

Defendant argues that there is a distinction between the 
liability in case of Rossie Galena Co. before the court in 1 
Coms., and that here under section 10, and cites Woodruff 
& Beach Iron Works vs. Chittenden, 4 Bosw, 417, to break 
the force of the former decision. The only difference is that 
the burden left upon the stockholders is lighter in the one 
ease than the other. In the former case the court simply 
held that the stockholders were inter se like partners. The 
court could not and did not hold that their liability was the 
common law liability of partners—it was joint and several, 
very different from partnership liability under the law. 
Page 60. And the court in 4 Bosw. very properly noted 
that the liability under section 10 was not joint, and conse- 
quently there was nothing that prevented one stockhoider 
from suing another. In this particular only did the court 
hold there was difference. It did not hold that the charac- 
ter and nature of the liability, in respect as to whether in 
the nature of contract or penalty, was different in one case 
from the other. There is not a word in the court’s opinion 
that intimates that the liability is in the nature of a penalty : 
nothing to show that the reasoning of the court in 1 Coms., 
as to the nature of the liability, does not in every respect 
apply to the liability under section 10, here sought to be 
enforced. 

In reply to defendant’s claim that the liability is not a 
common law liability, read 1 Coms., 60-1. Many liabilities 
arising from foreign contracts which are not common law 
liabilities are enforced — instance that given on page 60, 1 
Coms. Likewise the liability of a partner upon a firm con- 
tract, made where the law makes partners liable only for a 
proportionate share; or where the law authorizes a limited 
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partnership; the case of endorsers, acceptors, and sureties, 
whose liabilities depend upon the Jew loci contractors, and 
are enforced, whether common law liabilities or not. 

Making the burden more or less onerous than under the 
common law does not effect the principle. Harger vs. Me- 
Cullough, 2 Denio, 124; 1 Coms., 60. The question is 
whether the liability grows out of a contract, express or im- 
plied, or is a mere statute liability in the nature of a pen- 
alty? How can it be said that a thing which always exist- 
ed was imposed as a penalty? 

In the case of Pickering vs. Fisk, cited by defendant, the 
suit was upon a “ penal bond,” (page 102,) and there was, 
and could be, no pretense that there was any contract into 
which entered the statute of New Hampshire, (page 109.) 
The person for whose benefit the suit was brought was a 
perfect stranger to the bond; not so here, where the suit 
has “ for its object the recovery of a debt for goods sold 
to a company, of which the defendant was a member and 
personally liable for the payment of its debts, and which 
action, in no just sense of the term, partakes of the charac- 
ter of either forfeiture or penalty.” 1 Coms., 61. 

Consider the case of Bird vs. Hayden, and the ianguage 
from which defendant derived so much comfort, viz: ‘ But 
where there is no qualification to the corporate capacity of 
the company, and where the stockholders are not answerable 
to the creditors as original and principal debtors ; but they 
or the officers become liable, by reason of some act, the per- 
formance of which is imposed on them by the statute ; then 
the action must be upon the statute to recover a debt in the 
nature of a forfeiture for a failure to perform a duty.” 

There was a qualification to the corporate capacity of the 
company, of which defendant was a member, which left the 
stockholders answerable to the creditors as original and prin- 
cipal debtors, (for, by the head notes of the case which was 
reported by Chief Justice Robertson, “ The personal liability 
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of stockholders by statute arises out of their original liabil- 
ity, if they had not been exempted therefrom by such stat- 
ute,” and stockholders in case at bar had not ever been so 
exempted,) and inasmuch as they had never been exempted, 
they did not become liable by reason of any act, the perfor- 
mance of which was imposed upon them by the statute; 
consequently the action is not to recover a debt in the 
nature of a forfeiture for a failure to perform a duty, and 
“an action against them is, therefore, upon their contract in 
a qualified corporate capacity.” 

The case of Merchants’ Bank of New Haven vs. Bliss es- 
tablishes what plaintiffs long have admitted, that the liabil- 
ity for debts of a corporation imposed by its charter upon its 
officers, for failing to perform a duty with which they are 
charged, is guast penal. Likewise Jones vs. Barlow, 62 N. 
Y., 202, which is a case under penal Section 12. 

We come now to Lawler vs. Burt, 7 Ohio St., 341, upon 
which defendant so much relies, and which plaintiffs con- 
sider another good authority to establish the difference be- 
tween the liability of stockholders who have never been ex- 
empt by statute, and the liability which is, imposed as a 
punishment for doing a wrongful act, as in this case for 
breach of the statute, “to prohibit the issuing and circulat- 
ing unauthorized bank paper.” This case very properly 
holds that doing this unlawful act is a tort, and the liability 
imposed as a punishment therefor is a penalty. 

The same may be said of the case of Kritzer vs. Wood- 
son, 19 Mo., 327, which holds, as would the New York and 
all other courts, that the liability imposed upon officers for 
permitting indebtedness in excess of capital stock, was a 
punishment for doing a prohibited act. 

So also the case of Hill vs. Frazier, 22 Penn., 320, where 
the officers’ liability was imposed upon them as punishment 
for making dividends out of capital stock. 


Bank of Plymouth vs. Price, 33 Md., also holds: ‘ That 
29 
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the liability imposed upon the directors and officers of such 
corporations is in the nature of a penalty.” Here also the 
liability was imposed as punishment for doing a prohibited 
act, 7. ¢., permitting debts and liabilities to exceed the 
amount of the capital stock. 

The case of Derrickson vs. Smith, 3 Dutch., 166, is an- 
other good authority for the distinction between the liabil- 
ity here sought to be enforced, and the liability under the 
penal section of the act (see pages 169, 174, 176); and this 
case, (page 169,) and the case of Bank of Plymouth vs. 
Price, 33 Md., on page 453, admit the law to be settled by 
the New York courts as claimed by plaintiffs. 

So of all the authorities cited from other States, there is 
not one that holds that the liability, such as is here sought 
to be enforced, is in the nature of a penalty rather than in 
the nature of a contract, except the case of Halsey vs. Mc- 
Lean ; and as to this, plaintiffs, with due deference, submit, 
that if the court had confined itself to the question involved 
it would have ruled in conformity to the decisions of the 
New York courts. 

The auditor or referee found the defendant liable as trus- 
tee under Section 12, and the court below confirmed such 
finding. The Supreme Court had nothing to do but reverse 
the judgment, because the liability under that section is 
held by the courts of New York to be, what it undeniably 
is, in the nature of a penalty ; and also because the contin- 
gencies had not happened which made it obligatory upon 
defendant to pay. All of the decisions beyond that may 
be considered as the mere opinion of the judges of that 
court upon a law of the State of New York. 

The defendant then has failed to find any authority even 
outside of New York, and certainly finds none from the 
courts of New York, to justify the denial of the proposition 
that the personal liability of the stockholder defendant, by 
section 10, arises out of his original liability, inasmuch as he 
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had never been exempted therefrom; original, because it has 
not been imposed, but existed from the first. 

Defendant’s authorities do show what plaintiffs admit, 
that where a liability from which they had been at one time 
exempt is again imposed upon either officers or stockholders 
for wrongful acts of omission or commission, such a lia- 
bility is a guast penalty. But no such liability is sought to 
be enforced in this case. 

But the defendant contends that for the enforcement’ of 
the liability regulations are prescribed unknown to the com- 
mon law, the State law, and the rules of procedure of this 
State. No more than in any other case of contract where the 
duty to perform, to execute a liability on one side, and the 
right to demand the performance and enforce the liability 
under the contract on the other side, is deferred till the 
happening of certain contingencies. This is all a part of 
the contract. As in case of a guaranty that a certain debt 
will be paid where it enters into the contract that the cred- 
itor shall first exhaust his remedy against the principal, and 
in a multitude of cases that will readily present themselves 
to the mind of the court. 

Indeed, under our practice the note of a party might be 
enforced by an action against another whose name did not 
appear as a party to such note. Suppose a case where, un- 
der the laws of the place where the note was made, certain 
relationship made the maker of the note agent for the party 
against whom action was brought. 

And there might be many cases where, under a contract, 
it would be necessary to obtain judgment and return of exe- 
cution unsatisfied, as condition precedent to demanding and 
enforcing the performance of an obligation against another 
whose name does not appear as a party to the first. 

The authorities cited in plaintiffs’ brief show that these are 
all matters of contract; so is the limitation provided in sec- 
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tion 24, which seemed such a stumbling block in Halsey vs. 
McLean. 

In the case of Riddlesbarger vs. Hartford Insurance Co., 
where there was, as here, a limitation prescribed by the con- 
tract, it was argued as it is argued here that the limitations 
contravene the policy and statutes of the State and cannot 
be enforced. But the Supreme Court of the United States 
take a different view, and enforce it as a part of the contract. 
7 Wal., 386. 

There is no requirement that the judgment should be ob- 
tained in the court in which the stockholder is sued. So 
the obtaining a judgment, and failing to satisfy it from the 
company, is no part of the remedy, but is one of the contin- 
gencies which must happen before the stockholder can be 
called upon to perform his contract. It is no part of the 
“ procedure ” against the stockholder, and no different pro- 
cedure is necessary against him than that provided by the 
rules and practice of the courts of Florida. 

The effort to collect the debt from the company required 
here, is no more a part of the remedy than the requirement 
in the charter before the court in ex-parte Van Riper, that 
demand should be made at the bank during the usual hours 
of business. 

So at last, as was the question in the court below, the 
question is: Is the liability here sought to be enforced a 
liability imposed as a penalty, or is it a liability in the na- 
ture of a contract ? 

When described as an original liability by the New York 
courts, the term “ original” is used in contradistinction to 
the term imposed, and if it existed from the first, it is, as 
held by the New York courts, “ original,” and not imposed 
as a penalty or forfeiture. 
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Tar Curer-JusticE delivered the opinion of the court. 


Plaintiffs in error sued defendant, and alleged that defend- 
ant was a stockholder in the Pensacola Lumber Company, 
a corporation formed in the State of New York under the 
provisions of an act of the Legislature of that State entitled 
“an act to authorize the formation of corporations for man- 
ufacturing, mining, mechanical, or chemical purposes,” and 
the amendments thereto; that the defendant is a stock- 
holder in said company, holding stock to the amount of 
$75,000, being one-fourth of the entire amount of stock of 
said company ; that said company did business and had an 
agent and office in Escambia county, Florida; that the com- 
pany in 1874 was indebted to the plaintiffs in certain notes 
and in account stated; that in March, 1875, they recovered 
a judgment upon such indebtedness in said Escambia county 
for upwards of fourteen thousand doflars, upon which judg- 
ment execution was issued and duly returned unsatisfied for 
want of property on which to levy; that by the provisions 
of said act of the Legislature all the stockholders of said 
company are severally individually liable to the creditors of 
said company to the amount of stock severally held by them 
for its debts until the whole amount of the capital stock shall 
have been paid, and a certificate thereof shall have been 
made, signed, and sworn to by the president and a majority 
of the trustees of said company, and recorded in the office of 
the county clerk of the county wherein the business of said 
company is carried on, and the declaration avers that the 
president and a majority of the trustees of said company did 
not make, sign, swear to, and record such certificate as re- 
quired by said act, to exempt the defendant from liability, 
wherefore the said defendant became liable to the said plain- 
tiffs for said debt and the contracts made by said company, 
&e. 

To the declaration the defendant demurred—first, that # 
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does not set forth any cause of action; second, that it does 
not set forth a cause of action cognizable by this court. The 
court sustained ‘the demurrer. 

The sections of the act of the Legislature of New York, 
referred to in the pleadings and upon the argument of the 
cause, are as follows: 

“So. 10. All the stockholders of every company incorpo- 
rated under this act shall be severally individually liable to 
the creditors of the company in which they are stockholders 
to an amount equal to the amount of stock held by them re- 
spectively, for all debts and contracts made by such company, 
until the whole amount of capital stock fixed and limited by 
such company shall have been paid in, and a certificate 
thereof shall have been made and recorded as prescribed in 
the following section : 

“Src. 11. The president and a majority of the trustees, 
within thirty days after the payment of the last instalment 
of the capital stock so fixed and limited by the company, 
shall make a certificate stating the amount of the capital so 
fixed and paid in, which certificate shall be signed and 
sworn to by the president and a majority of the trustees ; 
and they shall, within the said thirty days, record the same 
in the office of the county clerk of the county wherein the 
business of the said company is carried on.” 

“ Src. 24. No stockholder shall be personally liable for 
the payment of any debt contracted by any company 
formed under this act which is not to be paid within one 
year from the time the debt is contracted, nor unless a suit 
for the collection of-such debt shall be brought against said 
company within one year after the debt shall become due ; 
and no suit shall be brought against any stockholder * * 
until an execution against the company shall have been re- 
turned unsatisfied in whole or in part.” 

The demurrant insists that “ official neglect of a duty im- 
posed by the laws of another State is the gist of the case 
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against the defendant,” as the case is stated in the declara- 
tion, and says the 10th section attaches to the components 
of the corporation certain individual liabilities—“ First, 
stockholders are severally, individually liable to the amount 
of each one’s stock, until the entire amount of the capital 
stock of the corporation is paid in;” and “second, stock- 
holders are so liable, although the entire capital stock be 
paid in, upon the failure of the officers to file the required 
certificate.” 

The position is that the liability is «ne created by the 
statute of another State, and is one dmposed by such statute 
in consequence of the failure of certain officers to perform a 
required duty, and is therefore a penalty prescribed by such 
foreign statute, and that the courts of this State cannot en- 
force such penal statutes. If this deduction is correct, that 
this liability is a penalty, and not arising strictly out of con- 
tract, we are not prepared to deny the demurrant’s conclu- 
sion. 

The case of Bird vs. Hayden, (1 Robertson, N. Y., 383,) 
cited by defendant’s counsel, was a suit in New York against 
a director of a manufacturing corporation created under the 
laws of Massachusetts. A provision of the act required that 
the officers should annually make and file a certain certifi- 
cate of the condition of the company, and i case of neg- 
lect the officers were declared by the act to be jointly 
and severally liable for the payment of the debts of the cor- 
poration created after such neglect and before the filing of 
the certificate. The court held that actions to recover penal- 
ties created by the statutes of other States, being local, are 
not cognizable by the courts of New York. (14 John., 338; 
17 John., 4; Story Comfl. Laws, §§620-621.) The court 
says there is nothing in the act of incorporation of this com- 
pany which rendered the directors or stockholders liable in 
the first instance for the debts of the company, as there is in 
the general banking law and other laws of that State. 
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There is no personal liability if the company fuils to pay, 
and hence there is no right of action against the stock- 
holders for any debt contracted by the company so long as 
the officers discharge the duties imposed upon them by law. 
It is only upon their neglect or refusal to perform their 
duty that they render themselves liable. The court adds: 
“The personal liability of stockholders, where they are 
made liable by the charter or act of the Legislature, is from 
the inception of the debt. They became originally liable, 
and the happening of no event is necessary to charge them. 
The company is invested with a qualified corporate capac- 
ity, but no immunity or exemption from personal liability 
for the debts of the company. In these cases, in judgment 
of law, the debt is contracted upon the terms and security 
authorized by the statute, and the creditor having exhausted 
his efforts to collect from the company, may resort to a com- 
mon law action directly to the stockholders, not to recover 
a penalty or forfeiture, nor upon a cause of action in the na- 
ture of a forfeiture, but to recover a simple contract debt for 
which he was liable at the time it was contracted. The ac- 
tion in that case is not upon the statute, and a mere refer- 
ence to it is all that is necessary to show the connection of 
the stockholders therewith, and the liability it creates.” 
But in the case before it the court holds that the personal 
liability for the neglect or refusal to perform a duty was in 
the nature of a penalty or punishment, and hence no action 
could be maintained therefor in the courts of New York. 
Counsel for defendant says “ he is not liable as a copart- 
ner, yet such would be the shape of the liability if it came 
from the common law,” and cites Woodruff & Beach Iron 
Works vs. Chittenden, 4 Bosworth, 417. There, it is true, 
the court say the stockholders are not partners; but the 
court was merely remarking upon the position assumed, 
that the plaintiff and defendants in the case were ail stock- 
holders, with a limited liability, whereas as to partners 
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there was no limit, and, in that case, a judgment against a 
stockholder in a manufacturing corporation was recovered 
by a creditor of the company for the use of other stockhold- 
ers, limited by the amount of his stock. The suit was not 
brought to recover a penalty, and the court held that the 
liability was not in the nature of a penalty. In Eaton vs. 
Aspinwall, (19 N. Y., 119,) the court says the “credit was 
given upon the faith, not only of the liability of the corpora- 
tion as such, but ultimately of the several stockholders of its 
capital. Weeks vs. Love, (50 N. Y.,) merely decides that 
creditors may sue severally, and holds that when a stock- 
holder has paid debts of the corporation equal to the amount 
of his stock, he is relieved from further liability. It is also 
remarked by the court that “ the liability is created for the 
security of creditors.” 

The Merchants’ Bank vs. Bliss (1 Rob., 391,) was an ac- 
tion brought to charge the trustees, not because of any 
original liability for the debts of the corporation, but for a 
neglect of duty whereby they were subject to a forfeiture, 
and this was properly held to be a penal action as for an 
offence. 

In Derickson vs. Smith (3 Dutcher, N. J., 166,) it was 
held that an action for a liability under section 12 of the 
New York manufacturing incorporation act, being a liability 
imposed by statute for the neglect of the defendant as a trus- 
tee to make certain reports, was a proceeding to enforce a 
penalty prescribed by the Legislature of another State, and 
the court refused to maintain the suit. The court, however, 
draws the distinction very plainly between such a suit and 
one against the individual corporators who are held to be 
jointly and severally liable for the debts of the corporation. 
In such case (said Elmer, J.,) the stockholders must be con- 
sidered original parties to the debt, so that their liability 
attached on the consummation of the contract with the cor- 
poration, and so that a provision in the acts requiring credi- 
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tors first to obtain a judgment against the corporation sim- 
ply operated to defer the remedy against them until the 
remedy againt the corporation should be exhausted. And 
Green, C. J., says: In such case it is held that the stock- 
holders are liable in an original and primary sense, like 
partners, and that their liability is not created by the statute 
of incorporation. He asswmes the liability by becoming a 
member of the corporation. The personal liability of the 
stockholder to pay the debt is the immediate and necessary 
consequence of the contract made by the company. It be- 
comes by the terms of the charter his debt, otherwise of the 
liability which attaches as a consequence of a violation or 
neglect of a duty prescribed by the statute. 

In Corning vs. McCullough, (1 Comst., 47,) the court, speak- 
ing of the character of these corporations, says: It is not 
a general, unqualified incorporation of the company im- 
parting to the stockholders and members composing it as a 
legal consequence an exemption from personal liability for 
the debts and engagements of the body corporate. It is a 
legislative grant of a special qualified corporate capacity, 
with adequate plenary powers for the purposes of its insti- 
tution, but with the personal liability of the stockholders 
for the debts the company shall contract and the liabilities 
they shall incur. And Justice Bronson, concurring, said it 
has been several times held that the stockholders of this and 
other like companies stood substantially upon the same foot- 
ing as to liability as though they had been partners or an 
unincorporated association; that they were answerable to 
the creditors of the company as original and principal debt- 
ors, though the creditors were first to exhaust their remedy 
against the corporation. 2 Wend., 338; 20 ib., 614; 2 Hill, 
265; 3 ib., 188; 2 Denio, 119. The court in Corning vs. 
McCullough holds that such liability of a stockholder is not 
in the nature of a penalty. 

The question in Lawler vs. Burt (7 Ohio St. R., 340,) was 
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whether a statute making a stockholder liable for the cireu- 

lating notes unlawfully issued by a company or corporation, 

other than a bank, was a penal statute, and the court held 
that it was. 

It was held it Kirtzer vs. Woodson (19 Mo., 327,) that the 
liability under the Missouri statutes, prohibiting an excess 
of indebtedness over and above the capital stock of an in- 
corporated company, was penal, and not arising out of con- 
tract, and a stockholder could not recover from a director. 

The suit of Jones vs. Barlow (62 N. Y., 202,) was against 
trustees for a failure to make an annual report, and not up- 
en any original liability of the trustees. The liability was 
imposed as a penalty and not assumed as a contract. 

The liability in Hill vs. Frazier (22 Penn. St. R., 320,) 
was for unlawfully declaring a dividend as one of the direc- 
tors; a penalty for wrong-doing. 

In the First National Bank of Plymouth vs. Price et ai., 
(83 Md., 487,) it was held that the liability imposed upon 
the directors and officers of a Pennsylvania corporation for 
unlawfully contracting debts beyond the amount of the capi- 
tal stock, is in the nature of a penalty, and could only be en- 
forced in Pennsylvania. The court holds that the liability 
does not arise out of contract, and says, that while a con- 
tract made in one State is enforced in other States agree- 
ably to the law of the State where it is made, it is well set- 
tled that no State will enforce penalties imposed by the laws 
of other States. The court remarks: “It has been decided 
by the courts of New York in several cases, and seems now 
to be there well settled, that where by a statute it is provi- 
ded that the individual corporators shall be jointly and sev- 
erally liable for the debts of the corporation, such liability 
is not inthe nature of a penalty, but may be enforced as a 
contract.” 

The court in Vermont, Pickering vs. Fish, (6 Vt., 102,) 
held that the courts of that State would not take cognizance 
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of an official bond executed in another State, for the pur- 
pose of enforcing it in a peculiar manner unknown to the 
common law, directed by a statute of that State, for the 
court says “it is not a contract originating in the ordinary 
business transactions of men, created for private and indi- 
vidual purposes as evidence of private right. If it were 
such, it would be transitory as to the persons of the contract- 
ing parties, and would be enforced in any jurisdiction where 
the legal obligation of contracts is recognized. It is a gen- 
eral rule that courts of all civilized nations will enforce con- 
tracts executed in foreign States where the parties are with- 
in their jurisdiction ; and for this purpose will have regard 
to the laws of the place where the contract may be made.” 

Thus far we have examined all the authorities cited by 
the defendant in error, in the order in which they are re- 
ferred to in the argument, excepting the case of Halsey vs. 
McLean, 12 Allen, 438. We cannot take issue with any of 
these decisions excepting the latter, which, in our judg- 
ment, is antagonized and opposed by every other case re- 
ferred to by either counsel. In that case, the defendant 
was sued in Massachusetts as a stockholder of a New York 
company, (organized under the same act of the Legislature 
of New York under which the present suit originated,) by a 
creditor of the company. The court says, referring to the see- 
tions of the incorporation act, “ These provisions, likewise, 
have been declared by a New York court (4 Bosw., 417,) 
not to render the stockholders chargeable as co-partners. 
The liability for non-payment of the capital stock is limited, 
in the case of each stockholder, to an amount equal to his 
stock ; and to an action founded on §10, it would be a de- 
fence available to any shareholder that he had already paid 
debts to that amount.” And the court was “ of the opinion 
that the liability of stockholders for debts due to laborers, 
* * qualified, as it is, by the provisions as to the remedy 
in §24, must be treated as a part of the statute system of 
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another State, incapable of execution akeno foro.” The 
court does not tell us why, if the shareholders are no¢ part- 
ners, or chargeable as co-partners; or why if the liability 
is limited to the amount of unpaid capital stock ; or why, 
if the liability is limited to debts contracted to be paid 
within a specified time, and conditioned upon a suit being 
first brought against the company within a year after the 
debt becomes due; why it must follow that the contract 
cannot be executed alieno foro. 

Suppose the law of New York limits the liability upon 
civil contracts made in that State to the term of six years 
from the accruing of the cause of action, is that such a 
qualification of the liability that the courts of another State 
will not enforce the contract within six years? Or sup- 
pose by the law of New York an action cannot be main- 
tained against a surety, or guarantor, until a recovery 
against the principal, is that such a qualification of the lia- 
bility that the courts of another State will not entertain a 
suit against the surety after judgment against the princi- 
pal? Or if the liability is limited by statute to a certain 
pro rata amount of indebtedness, contracted by several in- 
dividuals, or by a corporation, is that such a qualification 
that the liability will not be enforced in another State ? 
And yet, if we understand the court in Halsey vs. McLean, 
it is the opinion of the court that in either of these cases 
the statute has so qualified the liability the courts of anoth- 
er State will refuse to enforce it. The court further re- 
marks that it regards the principles laid down in Derrickson 
vs. Smith, (15 Gray, 221,) as applicable to all the provis- 
ions of the New York act, which they examined in that 
case. 

Turning to the case of Derrickson vs. Smith, we find that 
the Massachusetts court refused to entertain a suit where 
the liability arising under the charter of a New Hampshire 
corporation could be enforced by the law of New Hampshire 
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only by bill in chancery, a law which the Massachusetts 
courts could not recognize as binding upon them, and in the 
nature of things only valid in New Hampshire, as it pre- 
scribed the particular form in which the remedy must be 
sought, the court holding “that when a statute creates and 
prescribes a remedy, that remedy is exclusive, and no other 
can be pursued.” We cannot regard the New Hampshire 
decision as laying down any principle applicable to the case 
at bar which will preclude the courts of that State from en- 
tertaining this plaintiffs suit. The ruling of the courts of 
New York, where the company was incorporated, is to the 
effect that the stockholders are liable by the terms of the 
act of incorporation, which is the substance of their con- 
tract, in the first instance, for the debts of the company, not 
as insisted by defendant, upon the failure of the officers to 
file their certificate ; but are so liable to the amount of their 
stock until the happening of a certain event, for all the 
debts contracted to be paid within one year after suit and 
execution against the company in its corporate capacity. 
These terms are but limitations of the liability which was. 
incurred by the contracting of the debt, and do not create 
liabilities depending upon any other event. A statute of 
limitation is not a qualification of a contract, so that the 
liability depends upon the happening of any event, but the 
event or lapse of time merely relieves against a suit; the 
right to a remedy ceases to exist. The limitation is for the 
benefit of the stockholder and a means of relief, and not a 
condition of liability. 

A surety may sometimes demand that legal remedies 
shall be first exhausted against his principal before he shal! 
be compelled to pay, but this is because the surety is already 
bound, and not because the liability is not fixed by his con- 
tract ; that is operative already, and dependent upon noth- 
ing but its own condition. The stockholder here is a surety 
of the company of which he is a member, and his liability 
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as a surety is a part of the contract entered into by becom- 
ing a member of the company. No event was necessary to 
charge him as a member except the contracting of a debt to 
be paid within one year, upon which suit must be brought 
within one year after the debt is due; and if this is not 
done he is discharged. This, and the amount of his un- 
paid stock, merely limit the personal liability upon the con- 
tract. 

We have seen by the decision of the courts of New York 
already cited, that the personal liability of the stockholders, 
when they are made liable by the terms of the charter or 
act of incorporation, is from the inception of the debt. 
They are originally liable, and the remedy upon this liabil- 
ity may be enforced after the creditor has exhausted his ef- 
forts to collect from the company. Bird vs. Hayden, 1 
Rob. ; Eaton vs. Aspinwall, 19 N. Y.; Weeks vs. Love, 50 
N. Y.; Derrickson vs. Smith, 3 Dutcher, N. J.; Corning vs. 
McCullough, 1 Comst.; Bank vs. Price, 33 Md. 

In Van Riper, ex-parte, (20 Wend., 614,) the court say : 
“The charter does not confine the creditor to any particular 
remedy. It raises in his favor a debt against an individual, 
and leaves his remedy to the general methods of the law. 
This view also answers another objection, that the remedy 
given by the charter is local to the State of New Jersey. 
The charter, in fact, institutes noremedy. It binds Van 
Riper as a debtor. It raises a debt against him, which may, 
in its own nature, be enforced wherever the debtor or his 
property can be found, according to the forms of law at the 
place where found.” 

In asuit against a stockholder of the Rossie Galena Com- 
pany, where, by the charter, the stockholders were ‘‘ jointly 
and severally, personally liable for the payment of all debts 
or demands contracted by the said corporation,” but could 
not be sued until a judgment had been recovered against 
the corporation, and an execution returned unsatisfied, it 
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is held that the stockholders in their individual, as well as 
their corporate capacity, were principal debtors. Hayer vs. 
McCullough, 2 Denio, 119; Moss vs. Oakley, 2 Hill, 265; 
Bailey vs. Baucker, 3 Hill, 188. 

In these cases, as in ex-parte Van Riper, and in Corning 
vs. McCullough, the individual liability extended to all debts 
of the company, while in the case at bar the extent of the 
liability was limited by the charter to the amount of the 
capital stock owned by the defendant. In neither case is it 
apparent that the liability is in the nature of a penalty, 
and there is as much show of reason for classing it as a pen- 
alty in one case as in the other. 

The defendant’s liability as a stockholder, under the arti- 
cles of association, clearly rests in contract and not in tort, 
or dependent upon the conduct of the officers or agents of 
the company, but only upon the non-payment of the debt 
by the principal debtor, and limited by the amount of his 
stock. If he has paid any of the debts of the company, 
that is matter of defence under his contract. 

We discover no substantial objection to the form of the 
allegation in thedeclaration. The gist of the action is the 
indebtedness of the company, the suit and judgment against 
the company unsatisfied, the amount of the defendant’s 
stock and the fact that the liability has not been extin- 
guished by the making and filing of the certificate as_pre- 
scribed by the articles. 

The judgment must be reversed, and judgment entered 
in favor of the plaintiffs upon the demurrer, and such further 
proceedings may be had according to law and the practice 
of the court as the parties may be advised. 


On the 16th, day of March, 1878, after the adjournment 
of the court, which adjourned on the 13th day of March, 
the appellee filed the following petition for a re-hearing: 
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To the Judges of the Supreme Court: 

The appellee in the above cause, the said Adna CO. Conn, 
prays and petitions to your honors for a re-hearing: of the 
above entitled cause, lately, to-wit: on the 13th day of 
March, A? D. 1878, decided by this court, and assigns as a 
ground for said petition that there was no final judgment 
or other judgment in the Circuit Court in the said cause 
from which a writ of error or appeal could legally be prose- 
cuted or taken to this court; and that this court, in render- 
ing its judgment and decision herein, failed and omitted to 
consider this fact, and to render its decision and judgment 
accordingly ; and that on this account and for this reason 
the decision and judgment of this court in said case is, by 
the petitioner, under the advice of his counsel, believed and 
supposed to be erroneous. Your petitioner therefore hum- 
bly prays and petitions your honors for a re-hearing of the 
same, and will ever pray. 


At the June Term, A. D. 1878, the following opinion de- 
nying the petition was pronounced by Tur Curer Justice: 


Some days after the adjournment of the last term of this 
court, during which this cause had been fully argued by 
counsel on both sides, and a decision made and opinion filed 
therein, a petition for a re-hearing was filed at the instance 
of the counsel for appellee. The ground upon which the 
re-hearing was prayed was that no final judgment had been 
entered in the Circuit Court from which an appeal or writ 
of error would lie. 

The petition for re-hearing cannot be considered by this 
court, because it was not presented within the same term in 
which the cause was decided, nor within any time allowed 
by the court for that purpose, no such extension having 
been asked for or allowed. (24th Rule Supreme Court, 1 
Fla., 197.) Nor is this a proper ground for praying a re- 
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hearing. A re-earing cannot be asked for except upon 
some ground presented to the court upon the argument. 
Rule 24. 

No question was raised by either party as to the sufficiency 
of the judgment, or the regularity of the writ of error. Both 
parties assumed upon the argument that the cause was regu- 
larly before the court, and it was submitted for decision 
upon questions presented and argued by counsel. Immedi- 
ately on hearing the decision of the court, the counsel for 
the losing party caused the petition for a re-hearing to be 
filed. This paper will be allowed to remain on file, and the 
parties must take such steps as may be appropriate, if it 
shall be found that the matter suggested in the petition is 
true. 





Joun O. Matrnews, APPELLANT, vs. Wittiam F. Porter, 
APPELLEE. 


A deed to land is in the name of, and recites a consideration from B 
A., who is not the grantor in the deed, seeks, by parol testimony, to 
establish that the consideration for the land was money which B. had 
loaned him, and that the deed was a security for this debt. In such 
a case, where there is a positive denial in the answer, the clearest and 
strongest testimony must be produced to establish the loan. 


Appeal from the Cireuit Court for Duval county. 

The statement which follows was made by the Justice 
who delivered the opinion. 

This is an appeal from a final decree of the Circuit Court 
of the 4th Judicial Circuit for Duval county. John O. 
Matthews brought his bill against William F. Porter, alleg- 
jng that in 1869 he effected a loan of nineteen hundred and 
forty-four ($1944) dollars from Porter for the purpose of 
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paying for a tract of land in Marion county, which had 
been purchased by him of Charles C. Byrne; that to se- 
cure Porter in the repayment of the money so borrowed, 
with the interest agreed to be paid, the parties entered into 
an agreement in writing, which is in the custody of Porter, 
and which, if inspected by the court, will exhibit the state 
of facts stated ; that he directed the said Byrne to execute 
a deed for said land directly to said Porter, for the purpose 
of securing him in the repayment of his money ; that under 
the agreement and arrangement mentioned, and after the 
purchase of the land, and after the deed had been made and 
executed, he, Matthews, entered upon the land under the 
agreement, and by improvements greatly enhanced its val- 
ne; that its value was increased from four to ten dollars per 
acre, amounting in the aggregate to about three thousand 
dollars ($3,000) above the original cost, all of which was 
done with the full understanding with Porter that it was 
to enure to the benefit of complainant, and that it was un- 
derstood by the parties that if the amount which was loaned 
was not repaid as agreed upon, then the defendant was to 
sell the land and reimburse himself for the money loaned 
and interest, the surplus to be paid to compainant; that 
complainant was unable to pay the money as agreed, and 
that defendant, without any proceedings either at law or 
equity, sold the land to James A. Harris for the sum of five 
thousand dollars, ($5,000) and executed a deed therefor. 
The plaintiff then claims that under the statute law of the 
State relating to mortgages, Porter holds the amount re- 
ceived from the sale over and above the sum due by him, 
principal and interest, in trust for his use and _ benefit. 
Plaintiff prays a decree for the amount realized by defend- 
ant from this sale over and above the sum which he owed 
the defendant. | 
The defendant answers: That the plaintiff did in the year 
1869 apply to him for a loan of nineteen hundred and forty- 
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four dollars, ($1944) but that it is not true that he ever 
effected such loan to pay for the land described in the bill, 
He denies that plaintiff ever at any time entered into a 
written agreement with him to secure the payment of said 
sum, or that he ever loaned him that sum. The defendant 
then alleges that the transaction which occurred was this: 
that in March, A. D. 1869, defendant entered into a writ- 
ten agreement with the said John O. Matthews, in which 
he agreed to sell to him certain lands therein described, and 
to convey said land to plaintiff by good deed, provided 
plaintiff should pay for the said land, the purchase-money in 
said agreement stated, the sum of twenty-five hundred dol- 
lars ($2500) at the time therein stipulated, but that Mat- 
thews never at any time paid any part of the purchase- 
money for said land, nor did he perform any of his cove- 
nants; that Matthews in the year 1869 made application to 
him for a loan of money with which to purchase said land, 
proposing to give a mortgage on the land as security ; that 
defendant positively refused to loan the money, or any part 
thereof, on such terms. Defendant affirms that he purchased 
the land through the agency of Matthews as his own land; 
that said deed was never intended as a mortgage, nor was 
there any agreement to so consider it; that it is not true, as 
alleged in said bill, that said Matthews directed and allowed 
the said Byrne to make the deed for the land for the purpose 
of securing the defendant in the repayment of the money al- 
leged by Matthews to have been borrowed by him ; that the 
truth was that plaintiff was acting as defendant’s agent, and 
that for such service detendant paid him the sum of ninety 
dollars. Defendant admits that after his purchase of the 
land plaintiff entered upon it under the agreement stated. 
He denies the charge of increased value by improvement, 
or that the benefit of any increased value was to enure to 
plaintiff, except as stated in their agreement, and affirms 
that plaintiff failed to keep his covenants. 
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There is in the record an agreement that certain papers 
should be received without further proof, and that they are 
the only proof. This agreement plaintiff paid no attention 
to, nor did the court enforce it, but in view of the conclu- 
sion reached upon the other testimony admitted, its effect 
is immaterial. 

The testimony deemed material was as follows: 


Testumony of Matthews. 


The plaintiff, the first witness examined, testifies substan- 
tially, “‘ that in the year 1869 I concluded a trade with C. C. 
Byrne for a tract of land on Orange lake, in Marion county, 
at the rate of $4 per acre, cash, amounting in the aggregate 
to $1,944; that not having the cash I induced Mr. Porter, of 
Brighton, Mass., to look at the property ; that Mr. P. agreed 
to advance the money to Mr. Byrne; that the deed should 
be taken in my name, Porter to take a mortgage from me 
for the purchase-money ; that Mr. P. subsequently declined 
to advance the money as he had agreed to do; that I then 
went to Mr. C. L. Robinson & Co., real estate dealers and 
loan negotiators, and applied to them to introduce me to 
a gentleman who had money to loan; .that Mr. P. introduced 
the defendant ‘as a gentleman who had money to loan;? 
that I advised Mr. P. of the trade I had made with Byrne ; 
that after describing the property I told Mr. Porter that I 
would pay two per cent. per month for the money if he 
would loan it to me; that Mr. P. visited the property, 
agreed to loan me the money, and let me take the deed to 
the property from Byrne, and that he, Porter, would take 
a mortgage with interest at the rate of two per cent. per 
month; that Porter returned to Jacksonville, and that 
shortly after I went to the same place to consummate the 
agreement; that Mr. Porter then said he had changed his 
mind, that he would take the deed in his own name, and 
would give me an agreement so that my rights would be 
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protected just as well as if I took the deed. I remonstrated, 
telling him that he was aware that Dr. Byrne had deter- 
mined that if the trade was not consummated in a given 
number of days to break up the negotiation and decline to 
sell, and that I did not have time then to exhibit the prop- 
erty to any other person, and I would lose the trade; that 
the defendant replied, ‘God knows, Mr, Matthews, all I 
want is two per cent. for my money, with good security ’— 
he said this with his right had uplifted. He further said he 
was in doubt as to the effect of homestead laws on a mort- 
gage, and that he would make no loan in that way; that 
being afraid I would lose the trade I was compelled to sub- 
mit to his terms; he further stipulating, however, that I was 
to pay two per cent. per month, the taxes, ten dollars of the 
twenty due for lawyer’s fees for executing title and writing 
agreement between Mr. Porter and myself, and that I was 
to let him have at any time within two years 2000 wild 
orange trees. I think this agreement was reduced to wri- 
ting. I know an agreement was reduced to writing which 
embraces all the points already testified to.” Then follows a 
statement as to place of deposit of this agreement, and its 
history—all of which is immaterial in view of the fact that 
the agreement was put in evidence by the defendant. That 
the original amount he agreed to pay Dr. Byrne was $1,944, 
the sum for which Mr. P. states he agreed to sell the land; 
“that the interest on this sum at two per cent. per month, 
with $90 which Mr. Porter advanced me, made up the sum 
of $2,500.” The $90 was paid me by Mr. L’Engle out of a 
draft of $100, which Mr. P. sent him. * After the deed and 
contract were made I entered upon the land and employed 
a party for two seasons cutting off wild orange trees, and 
advertised the land as for sale by me extensively. In the 
full of 1871 or spring of 1872, I received a notice from Mr. 
Porter to quit the premises. I had never resided on the 
tract. I subsequently demanded the difference between the 
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price Mr. P. received and the $1,944, with interest at two 
per cent., which Mr. Porter refused, denying that I had any 
right to it. The positive agreement between Mr. P. and 1 
was that he was to loan me the money and take the deed as 
security, he stating that he was afraid of the decision of the 
courts as to the effect of homestead exemptions upon a mort- 
gage. No other written agreement except the one men- 
tioned was made between us, and the two per cent. per 
month for one year on $1,944 was added to that sum in the 
agreement which Porter made to convey the land to me. 
Porter sold the land for $5000; it was considered a very 
valuable tract; I did not know of the sale befure’ it was 
consummated ; at the time I made the trade with Byrne I 
had been in the State about eighteen months; I was to 
have three years, with the promise that I was to pay a given 
sum annually, about two. per cent. per month; I think the | 
sum was $500. There was an agreement between us on’ 
the night before the papers were signed that the defendant 
should give me a bond for title; when we went to the office 
of Sanderson & L’Engle (attorneys) the next morning, in- 
stead of what I regarded as a bond, the agreement I have 
testified to was drawn up; I objected to signing it as it was 
not what was agreed upon, but Porter said the agreement 
drawn up was just as good to protect my interest as a bond 
tor title would be, and it was what he wanted. At the time 
the land was sold to Mr. Harris I valued it at $40,000 ; Geo. 
R. Hall offered me $50 per acre for a portion of it.” Other 
offers are testified to, but they are not deemed material. as 
they do not relate to the time of the purchase from Byrne. 
The testimony brought out upon the cross-examination is 
immaterial, except that the agreement between the parties 
which, upon the first page of the opinion of the court, is 
produced and identified by the witness as the agreement 
executed by them, and he positively denies any agency for 
Porter. Some time elapsed between the execution of the 
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agreement and the execution of the deed by Byrne, as a 
prior deed was informally executed and returned. 


Testimony of C. L. Robinson. 


“T am a real estate broker in Jacksonville; have been so 
for nine years. [I introduced the plaintiff to the defendant. 
I knew the defendant to be a man of capital, and that he 
was not disinclined to invest in Florida either in loans or 
purchases. He was loaning money about that time. As to 
the transaction in real estate in Marion county, I know the 
parties had such transaction ; all the details I do not know. 
The transaction was had, or much of the conversation was 
had, in my office, in regard to what I considered at first to 
be a loan between the parties. I saw a deed made between 
Dr. Byrne and defendant. It was not the deed finally de- 
livered, and I left town before the final deed was delivered. 
Before the delivery of the deed I did understand the trans- 
action was to be a loan, or what was to have the same effect 
as aloan. I heard several conversations between them in 
regard to it. The defendant looked at two or three impor- 
tant places with a view of purchasing lands. Some of the 
conversations I heard occurred after the visit to the lands. 
All of it that I heard was to the effect that the place was 
purchased by Mr. Matthews or for his benefit, making it a 
loan. I think I kept the contract as to this land between 
the parties in my office for many weeks, but never exam- 
ined it thoroughly. I don’t remember the circumstances 
ander which the contract cameZinto my possession.” 

The testimony of George R. Hall is simply to the effect 
that he never made any positive offer for the land to Mat- 
thews. 

A.8. Baldwin testifies that he was the agent of Dr. Byrne ; 
that he advised Mr. Matthews that unless the money agreed 
npon, as a cash price, was paid within a certain time the 
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proposition would be withdrawn. Dr. Byrne was very im- 
patient. 
Testimony of Porter. 

“TI did not loan the plaintiff $1,944 to purchase the land in 
question. Mr. Matthews spoke to me of this land, and 
offered to pay my expenses up to it and back if I did not 
admit that the land was as good as any in the West. I vis- 
ited the land, but declined to make a loan for its price unless 
he would pay ¢ or 4 of the purchase money. I finally made 
him the proposition that I would buy the land direct from 
Byrne, pay the amount he was to pay and $100 for his trou- 
ble, he to pay one-half the expenses of a proper agreement 
between us, and he finally accepted that proposition. He 
still wanted his chance to buy the land back of me. We 
made an agreement which was finally reduced to writing. 
I never agreed in any shape or form to loan him any money 
to purchase that land. The next day after our talk of this 
agreement we went to the office of Messrs. Sanderson & 
L’Engle and had the agreement drawn up, and the next 


day, March 26,1 left Jacksonville. About the middle of 


April I sent a draft to the order of C. C. Byrne for $1,944. 
A short time after this I sent a draft for $100, $90 of which 
was paid Mr. Matthews and $10 paid Mr. L’Engle. The $90 
was paid Mr. M. for his services.” He denies making to 
Matthews the statement as to interest which Mr. M. swears 
to. Matthews made no improvements upon the land. He 
states that he made no loan in the spring or winter of 1869, 
except one of $500 to plaintiff. “I did not think that $2,500 
was more than a fair equivalent or profit for me to make for 
buying the land and holding it a year, he having the privi- 
lege to take up and sell wild stumps, as stated in the agree- 
ment. I arrived at this by no particular calculation. I did 
not look upon it as any particular rate or per centage. The 
tract, including expenses and what I paid plaintiff, cost 
close up to $2,100. There was noother agreement than the 
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one in evidence. Betore the agreement was reduced to 
writing Mr. Matthews wanted the land on better terms to 
himself, but after the agreement was written, as that con- 
‘ained the only terms upon which I would buy the land, 
Mr. M. did not obiect. At the commencement I declined 
under any circumstances to take a mortgage for the full 
amount. Plaintiff paid the taxes for one year.” 

This is substantially all of the testimony of this witness 
deemed at all material. There is other testimony as to the 
opinion and advice of counsel in the premises, which is irrel- 
evant and immaterial. 


The other facts of the case are stated in the opinion of 


the court, 
H. Bishee, Jv., tor Appellant. 


The proposition of appellant is, that a transaction which: 
was really intended as a security for money loaned is in 
equity a mortgage, no matter how artfully the writings be- 
tween the parties may have been drawn to make it appear 
1 sale. 1 Hilliard on Mortgages, 69, $1; id.. 70, 71, 72: 
Russell vs. Southard, 12 How., 139, 148, 149. 

In Russell vs. Southard, the court said: * The deed (ab- 
solute) and memorandum certainly import a sale; the 
question is, if their form andt erms were not adopted to veil 
a transaction differing in reality from the appearance it as- 
sumed.” 

In this case stress was laid by the court upon the fact that 
the price paid was not adequate for the real value of the 
land. Id., 149, 150, 151. 

Also that one witness understood the transaction to be a 
ioan and mortgage, and not a sale. Both of these elements 
are in the case at bar. 

In the case of Russell vs. Southard, the answer set forth a 
complete, absolute, and unconditional sale; but the court 
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held it did not overcome the facts and circumstances tend- 
ing to establish a loan of money. (Id., 151, 152, 153, 154.) 
Every sentence of the opinion of the court in. this case is 
applicable and decisive of the case at bar in favor of appel- 
lant. 

In Morris vs. Nixon, (1 How., 118 and 119,) the court 
said: ‘* Where there is proof of parties meeting upon. the 
fuoting of borrower and lender, with an offer to secure the 
lender by a mortgage upon particular property, if a deed of 
the property absolute on the face of it be given to the 
lender, and the lender also takes a bond from the borrower, 
equity will interpret the deed to be a security fur money 
loaned, unless the lender shall show by proofs that the bor- 
rower and himself subsequently bargained upon other foot- 
iug than a loan.” 

In the case at bar, defendant’s answer expressly admits 
that the parties meet upon the footing of borrower and 
lender, with an offer to secure the lender by a mortgage 
upon particular property. 

The burden of proof, then, is shifted to Porter tu prove 
that he and Matthews subsequently bargained upon another 
tooting. He does not do this, but on the contrary it appears 
that they never treated with each other as to the price or 
value of the land. 16 Ala., 501. 

The case of Babcock vs. Wyman (19 Howard) is to the 
same effect. The deed was absolute, and there was no 
agreement in writing to reconvey or treat the transaction 
as a mortgage. The grantee sold the property, and was de- 
creed to account to the grantor for the excess above what 
the grantor owed the grantee. 19 How., 289, 299, 300. 

All the cases above cited affirm the doctrine that parol 
evidence is admissible to prove that a deed absolute upon 
its face was intended as a mortgage upon a general aver- 
ment that it was given for that purpose. Vide 1, 12, 19 
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Howard, and cases cited ; 2 Cowen, 329; 1 Johns. Ch., 167; 
1 Hill, p. 50, see. 111. 

The same doctrine applies in case of separate defeasance, 
and equity will permit a party to restrict his right of re- 
demption, and then allow a lender to be a chancellor in his 
own case and prevent the judgment of the court. 1 Hil. 
on Mortgages, 4th ed., 72-73. 

The testimony of Porter himself shows that the agree- 
ment recites a falsehood, to wit: that Porter “ was negotia- 
ting a purchase of the land in question.” This was artfully 
contrived, supposing it would estop Matthews from denying: 
the fact, and conclusively bind him to admit that Porter 
did negotiate the purchase when in truth he did not. This 
agreement makes Matthews appear to be a tenant paying 
rent instead of interest. These are artful contrivances of 
the greedy money-lender and cannot avail him. 

“Tfin equity it is admitted or proved that one of the 
documents in a transaction was not intended to be what it 
purports, it subjects other documents in the same transac- 
tion to suspicion.” 1 How., cited supra, 119. 

That the borrower has agreed to pay rent so called in- 
stead of interest does not affect his right to relief. 1 Hil., 
74, 75, 66; Walling vs. Aiken, 1 McMullen Ch., 1; Spur- 
geon vs. Collier, 1 Ed., 55; Bloodgood vs. Zeily, 2 Caines 
Cas., 124; Bently vs. Phelps, 2 Wood. & Minot, 426; 39 
Ala., 158. 

Nor does the fact that the borrower never had the legal 
title in himself affect his right to redeem, if in fact he was 
the purchaser of the equitable right. 1 Hil., pp. 74-75, 
sec. 7; Walling vs. Aiken, 1 McMullen Ch., 1, note a; 
Pennington vs. Hanby, 2 Mumf., 40; Spencer vs. Fredenall, 
15 Wis., 666; Rogan vs. Walter, et al., 1 Mis., 566, 568, 
569. 

“ Equity will construe a conveyance as a mortgage rather 
than a conditional sale, if the language used and the circum- 
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stances of the case will admit such construction.” 1 Hil., 
101-102; 4 Kent, 143; Rich vs. Doane, 35 Vermont, 125; 
Tucker vs. Lindsey, 18 Iowa, 504; McNeil vs. Norsworth, 
39 Ala., 156; 33 IIl., 475, 476, 479; 35 Ala., 334; 1 Wis., 
566. 

“ Where defendant answers, and by his answer sets up an 
absolute sale to himself, he cannot be permitted to set up in 
defence in argument a conditional sale,” and such a depart- 
ure from the facts will deprive his answer of all weight as 
evidence on this part of the case. Russell vs. Southard, 12 
How., 152. 

Peculiar cases where the transaction was held to be a se- 
curity for money: Merritt vs. Judd, 14 Cal., 59; 4 Cal., 
97; 13 Ind., 129; 25 Vt., 558; 5 Mich., 231; 46 IIl., 451; 
31 Pa. St., 295; 31 Pa. St., 131; 22 Cal., 330; 1 Paige, 
617 ; 3 Jones Eq., 427, 429; 8 N. J., 4 Halst., 206; 2 Dev. 
Eq., 470; 38 Ill., 400; 26 Conn., 213; 34 Vt., 166; 31 
‘Conn., 1. 

In all cases of doubt the court leans to the conclusion 
that the reality was a mortgage and not asale. 12 How., 
152; 7 Cranch, 218; 2 Sumner, 533; 2 J. J. Marsh., 471; 
3 J. J. Marsh., 354; Crane vs. Bonnell, 1 Green Ch., 264; 
1 Dev. Eq. Cas., 373. = 

Porter himself had doubts about his right to sell, and ap- 
plied to lawyers for advice. Vide Porter’s testimony. 

ESTOPPEL. 

It may be claimed that Matthews is estopped from deny- 
ing that Porter negotiated the purchase from Byrne, be- 
cause it is so recited in the agreement. 

But Porter’s own testimony shows that the recital is un- 
true, and that the ageeement is made to speak falsely for 
the very purpose of creating a false statement over Mat- 
thews’ signature to injure and defraud him. 

This recital is fraudulent, and parol testimony is admissi- 
ble to show the truth, on the same principle that such testi- 
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mony is admissible to show that a deed was intended as se- 
curity. ; 

Besides, where two parties sign a deed, particular words 
of recital may be the words of one party only. Herman on 
Estoppel, sections 242, 252, 244, 266, 268. 

Estoppel will be suppressed when it would produce fraud, 
its object being to prevent fraud. Id., sections 243, 269, 
240, 231; 12 How., 145, where contract states that com. 
plainant had sold to defendant. 


Pattison d& Meek tor Appellee. 


Construction of Contract.—“ A distinction is to be ob- 
served between the construction of a contract and the cor- 
rection of a mistake.” 2 Parsons on Contracts, 5th edition, 
page 496. 

The complainant does not, either in his bill or in his tes- 
timony, claim that a mistake was made, but relies upon the 
contract of March 25, as expressing in the fullest sense the 
intention of the parties (complainant and defendant) thereto. 
But if it were contended by the complainant that a contract 
was made by him which he did not intend to make, even 
then a court of equity would not interefere and permit him 
to set up “a contract which the parties intended to make, 
but did not make, in the place of one which they did make 
but did not intend to make.” Parsons on Contracts, 5th 
edition, Vol. IL., page 497. 

Neither complainant nor defendant pretend that the con- 
tract of March 25, 1869, and in proof in this cause by the 
consent of both parties, was a contract that he, the com- 
plainant, did not intend to make, but, on the other hand, 
both complainant and defendant rely upon said contract as 
expressing just what both intended in the premises. 

The Purpose of Construction.—* Indeed the very idea of 
construction implies a previous uncertainty as to the mean- 
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ing of the contract, for where this is clear and unambiguous 
there is no room for construction, and nothing for construc- 
tion to do.” Ibid., page 500; Story’s Eq. Jur., Vol... 
Sees. 158, 54, 55, 56, 57, e. 

In this cause the said contract speaks for itself. Nor does 
the complainant, either in his bill or in his testimony, claim 
that the contract is ambiguous and uncertain, but in both 
his bill and in his testimony he relies upon it as expressing 
his intention. 

The Effect of Defendant's Answer.—* The plaintiff, to 
answer an allegation which he makes, thereby admits the 
answer to be evidence. In such case, if the defendant in 
express terms negatives the allegations in the bill, and the 
bill is supported by the evidence of only a single witness 
affirming what has been so denied, the court will neither 
make a decree, nor send the ease to be tried at law, but will 
simply dismiss the bill.” 1 Greenleat’s Evd., Sec. 260; 
also 3 Greenleat’s Evd., entire Sec. 248. 

There is no witness but the complainant who attempts to 
attirm what is denied by the answer, and the material parts 
of his testimony is but a restatement of the allegations of 
his bill ; all‘else is outside the bill, and is contradicted by 
the defendant and Doctor Hall. The answer denies, totally 
denies, every gllegation of the bill. 

The written contract of March 25, 1869, already reterred 
to, and part of the proof in this cause, creates a tenancy for 
years, as well as a pledge or bond for a deed, as it is com- 
monly called, upon the performance of the covenants therein. 

By the terms of said contract the time for paying the 
purchase money for the land in question is extended one 
year upon thé payment of $500 yearly rent in advance. 
This the complainant failed to do, and after a reasonable 
time had elapsed the defendant notified the complainant, as 
a tenant, to quit the premises, which he did. This appears 
from the testimony of both complainant and defendant. 
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From the proof on file complainant had it in his power to 
pay the whole or part of the purchase money, or at least the 
yearly rent of $500 in advance, and thereby extend his time 
of payment of purchase money by the sale of products 
grown on the land and scrip. The latter he declined to sell 
at less than its then cash value. 

Complainant claims that the deed from Byrne to Porter 
was a mortgage from complainant to defendant, or to have 
the effect of such mortgage. Thiscannot be. All the lead- 
ing cases where a deed, absolute on its face, has been ad- 
judged by the courts of last resort to be a mortgage, have 
been where the parties, vendor and vendee, or their legal 
representatives, have been the litigants. The facts, as stated, 
are wholly different from those of the case at bar. 

Those cases show in every instance an oppressed debtor in 
the hands of a merciless and advantage-taking creditor, and 
in one or two instances the borrower in a debtor’s jail. 

The facts, as they appear in the case at bar, that the com- 
plainant is an anxious land speculator and desires to carry 
on his business as such at the expense of the defendant. 

“To give the effect of a lien to the possession of the deeds, 
it must be shown affirmatively that they were deposited as 
a bona fide present, immediate security.” 1 Wash. on Real 
Property, page 534. 

But if the deed for the land in question was direct from 
Matthews to Porter, in connection with the said contract, 
even then we contend the deed would not be a mortgage, 
but a sale absolute with a conditional agreement to reconvey. 
in support of this position we would respectfully call the 
attention of the court to the following authotities : 

“ A. granted to B. in tee for $7,000, and B. by another 
instrument leased to A. for one year, and covenanted to re- 
convey to him for $8,000 at A.’s election within the year. 
eld, An absolute sale, with a conditional agreement for a 
reconveyance. Where there is no debt or loan, an agree- 
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ment to resell does not change an absolute conveyance into 
a mortgage.” 2 Edw., 138; 2 Ball & Beatty, 274; 2 
Sch. & Lefroy, 393; 1 Vt., 268; Vin. Abr. Mort. U.,8; 7 
Cranch (2 Curtis), 218; 4 Kent’s Com., 144; Sugdon on 
Vendors, 223 ; 1 Powell on Mort., 130. 

“ A mere agreement to re-convey the premises within a 
limited period upon the repayment of the consideration 
money, or any other sum, where there is no subsisting debt 
or continuing liability of the grantor for the payment of the 
money, either express or implied, is not sufficient to convert 
such a conditional sale into a mortgage.” 19 Wend., 578; 
2 Edw., 138 ; Holmes vs. Grant, 8 Paige, 243. 

“ A conveyance, in consideration of the discharge of pre- 
vious debts, with an agreement that the purchaser shall con- 
vey to the vendor, upon his paying a specified sum at the 
end of one year, together with the value of the improve- 
ments made in the meantime; Held, An agreement of sale 
and repurchase and not a mortgage.” Robinson vs. Cropsy, 
6 Paige, 480, affirming 2 Edw., 138. 

“Where a creditor, having a demand to about the value 
of the land, received a conveyance of it from the debtor in 
discharge of the debt, giving him as a separate transaction 
a stipulation that if he could find a purchaser in a year he 
should have the purchase money beyond the debt and inter- 
est; Held, That the transaction was not a mortgage.” 
Holmes vs. Grant, 8 Paige, 243. 

“A debtor conveyed absolutely to his creditor, in pay- 
ment of the debt, the creditor covenanting to convey on the 
request of the former within the year, retaining only a cer- 
tain amount of the debt and interest, and that if the land 
could not be sold within the year he would pay the debtor 
such further sum for it as might be awarded by arbitrators ; 
Held, Not a mortgage but a sale, and, therefore, proof of 
usury in the consideration was not admissible to avoid it.” 


Baker vs. Thrasher, 4 Den., 493. 
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“A conveyance to one who agreed to pay off incum- 
berances, and to reconvey on being repaid; Hed, not a mort- 
gage.” Grinstone vs. Carper, 3 Paige, 421. 

“When the owner of a bond and mortgage, made by a 
third person, applies to another to make a loan on the seen- 
rity thereof, who refuses to do so, but purchases them at less 
than their face and takes a transfer, which recites a sale at 
a sum named and conveys them in pursuance thereof, the 
transaction will not be treated as being in effect a mortgage, 
merely because the purchaser gives his covenant to the ven- 
dor to resell them to the latter within a time named and on 
conditions specified. In the absence of all evidence of the 
inadequacy of the consideration paid, and of any personal 
liability of the vendor to refund, in any event, the money 
received as the price of the transfer, the covenant will be 
treated as a conditional sale.” Querk vs. Rodman, 5 Duer, 
285. 

“To convert a deed absolute on its face into a mortgage, 
a contract to that effect must be clearly proven.” Supreme 
Court of Penn., 1875; Plummer vs. Guthrie, cited in Cen- 
tral Law Journal, page 67; 76 Penn. State R., page 441. 

Neither bill, answer nor proof in this cause disclose an ex- 
isting debt owing by complainant to defendant. 

Second. Neither was there a loan pending, and the only 
loan referred to in the proof was the one that for some time 
previous to the transaction in question had been closed up 
by the complainant giving mortgage security on lands on 
the Ocklawaha river. 

From all the facts in this case the complainant is not en- 
titled to the relief he seeks and prays for in his bill, upon 
the principle that until he does equity he is not entitled to 


equity. 
Me. Justice Westcott delivered the opinion of the court. 


On the 25th day of March, A. D. 1869, articles of agree- 





























JANUARY TERM, 1878. 483 








Matthews v. Porter—Opinion of Court. 








ment were mutually signed by the parties to this contro- 
versy, as follows: 

“ Articles of agreement made the 25th day of March, in the 
year eighteen hundred and sixty-nine, between William F. 
Porter, of Brighton, Massachusetts, of the first part, and’ 
John O. Matthews, of Marion county, Florida, of the sec- 
ond part: whereas, the party of the first part is negotiating 
for the purchase from one C. C. Byrne of the following lands, 
viz: Lots numbers one, two, three, four, six and seven, in sec- 
tion twenty-two of township twelve south, of range twenty- 
two east, containing one hundred and ninety-eight 45-100 
acres; also lots numbered one, two, three, four, five and six, 
in section twenty-one of township twelve south, of range 
twenty-two east, containing two hundred and eighty-seven 
72-100 acres—all in Marion county, Florida. Now, if the 
said negotiation should be successful, and the party of the 
first part should effect the purchase of lands aforesaid, then 
and in that case only these parties contract and agree each 
with the other as follows, to-wit : 

“The party of the first part covenants and agrees to exe- 
cute and deliver unto the party of the second part, his heirs, 
executors, administrators or assigns, (at any time, on demand, 
within twelve months from the delivery to the party of the 
first part, or his agent, of the deed for said land by said 
Byrne,) a good and perfect conveyance in fee simple for the 
said lands, free and discharged from all claims for dower on 
the part of the wife of the party of the first part; provided 
and upon condition nevertheless, that the party of the sec- 
ond part, his executors, administrators or assigns, pay to 
the party of the first part, his executors, administrators or 
assigns, for the said lands, within the said twelve months, 
the sum of two thousand five hundred dollars, lawful money 
of the United States. 

“Tt is further agreed between these parties, that if the 
party of the second part should fail to make said payment 
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within the said twelve months, that then and in that case 
the time tor such payment and the operation of this agree- 
ment shall be further extended, from year to year, fora 
period not exceeding two years, on condition that the party 
of the second part shall, before such extension be made, pay 
to the party of the first part five hundred dollars for the 
rent of said lands for the first year, after the expiration of 
the said twelve months, and at the end of that year the 
further sum of five hundred (500) dollars for the rent of the 
lands for the second year. 

“Tt is further agreed that the party of the second part 
shall, during the continuance and operation of this agree- 
ment, have the right to dig up and remove from said land 
such wild orange trees and shrubs as he. pleases, on the con- 
dition that he shall leave at reasonable distance for an 
orange grove one hundred orange trees on each acre that 
he removes trees from, and shall bud with sweet orange 
buds the said trees, and care for and cultivate them. 

“Tt is further agreed that the party of the first part shall 
have the right at all times, within three years from the time 
this agreement takes effect and commences to operate, to 
remove for his own use, but not for sale, twenty thousand 
wild orange trees or shrubs from said land, provided he 
leaves standing at distance apart, suitable for an orange 
grove, one hundred trees on each acre from which he re- 
moves trees; and, provided further, that he shall pay to the 
party of the second part twenty-five dollars for such trees in 
case the party of the second part perfect the purchase of 
said land.” 

The other portion of the instrument is merely formal, ex- 
cept that Matthews subsequently covenants that he “shall, 
during the continuance of this agreement, pay all taxes and 
legal assessments now due or to become due on the lands 
herein mentioned.” 

On the 25th day of May, 1868, Charles C. Byrne, for him- 
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self and as attorney in fact for the other owners of the land, 
executed a deed of conveyance, reciting a consideration of 
“one thousand nine hundred and forty-four dollars to them 
in hand paid by William F. Porter, of Brighton, in the State 
of Massachusetts,” and conveyed all of their interest in the 
land to Porter. On the 2d day of January, A. D. 1871, Por- 
ter and his wife, in consideration of five thousand dollars to 
them in hand paid by James A. Harris, executed a deed in 
fee simple to the property to him. After notice to quit by 
Porter to Matthews, Harris obtained possession. 

The foregoing papers give the proper title to the land ia 
controversy, as well as the transactions between the parties, 
so far as they are shown by written evidence having any 
important bearing upon the subject. It is admitted that 
Matthews, at the time of the notice to quit, and when the 
deed to Harris was executed, had failed to comply with his 
covenants. Upon the face of these papers all the interest 
which Matthews had in the land was a conditional tenantry, 
with the right to purchase for a given sum within a stated 
time. Having failed to perform his covenants, his interest, 
which was conditional, ceased upon their non-performance, 
in accordance with the terms of the agreement. Upon the 
face of these papers he has no equity. The only absolute 
property which he was to have was conditional under this 
agreement, the conditions of which he failed to perform. 

While this is the clear legal effect of these instruments, 
the plaintiff contends that under color of these deeds, and in 
fact and in truth, the true transaction was not as here dis- 
closed. His position is that the money, which was the con- 
sideration for this land, was borrowed by him of the defend- 
ant; that the deed was taken in defendant’s name to secure 
the re-payment of the same; that the defendant took advan- 
tage of his necessities and distresses taking an absolute deed; 
that the true transaction was a mortgage; that in equity he 
had the right to redeem, and that upon the sale of the land 
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he is entitled to the difference between the mortgage debt 
and the purchase-money received by the defendant. 

The general rule that parol evidence is admissible to show 
that what appears upon the written papers to have been an 
absolute sale of property by A. to B. was in truth and in 
fact a mortgage to secure a loan of money by B. to A., and 
where there is evidence of a loan, of distressed circumstances 
of the borrower, and of inadequacy of the consideration, 
courts of equity incline to consider the transaction a mort- 
gage. This is the legal proposition which the citations of 
the appellant here established. Russell vs. Southard, 12 
How., 145; Morris vs. Nixon, 1 How., 118; Babcock vs. 
Wyman, 19 How., 289; 2 Cowen, 324; 4 Mumf., 140; 2 
Muntf., 40; 15 Wis., 666. 

The difference, however, between all of these cases and 
the case under consideration is, to our minds, manifest and 
material, even accepting the facts to be as stated by the 
plaintiff himself. At the time the articles of agreement 
were executed between these parties (March 25th, 1869,) 
neither the plaintiff nor the defendant had any interest, 
legal or equitable, in these lands. The property was then 
owned by Byrne and others, whom he represented. Byrne 
had offered to sell the land to the plaintiff for $1,944. The 
plaintiff had accepted the offer, and the agent of Byrne had 
advised him that unless the money agreed upon as a cash 
price was paid the offer would be withdrawn. 

In all of the cases above referred to the plaintiff was deal- 
ing with property to which he had title, legal or equitable, 
which he could make the subject of a mortgage, and which 
he could tender as security fora loan. There is a manifest 
difference between Porter’s negotiating for an interest in 
the property of Matthews and an application of Matthews 
to Porter to loan him money to buy property belonging to 
some one else. This is the difference between the facts in 
the cases cited and the facts here. 
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There is another material difference. In all of the cases 
where an absolute deed was held to be a mortgage, there was 
a difference in the value of the property covered by the deed 
and the consideration which passed. Accepting the evidence 
of the plaintiff himself here, we find that the price paid was 
that fixed by the owner of the land at the time as the cash 
sum for which he was willing to sell his entire property in 
it, and that another party (Mr. Porter) had declined to take 
it as security for a loan for that amount. It is true that the 
plaintiff testifies to a greatly enhanced value subsequently, 
as well as to subsequent offers of a much larger sum per 
acre than it cost; but admitting the truths of these state- 
ments, (and in one of them he is contradicted by Hall, a 
disinterested witness,) it is clear that the value, at the time 
of the contract, is the material fact. 

There is still another difference. Matthews was not in 
enbarrassed or distressed circumstances; he was endeavor- 
ing to borrow money to buy land; he was seeking to bor- 
row money to enter into a speculation; he was not a debtor 
in jail wishing to borrow money upon a pledge of property ; 
he was not threatened with legal proceedings looking to his 
imprisonment for debt or likely to result in any sacrifice of 
property ; his position was not one of distress or embarrass- 
ment, within the meaning of the authorities controlling the 
subject. 

In referring to the authorities cited by the appellant we 
have omitted two, because the points of difference between 
them and this case are not of a similar character to the points 
of difference between the cases referred to above and this, 
These cases are Rogan vs. Walker, 1 Wis., 568, and Walling 
vs. Aiken, McMullen’s Eq., 14. In the first case the court 
held that the deed and bond executed by the parties vested 
in Rogan a right of redemption. In disposing of the case, 
the Justice, delivering the opinion, says: “ The relations of 
the parties and their respective rights, as hereinbefore stated, 
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result inevitably from the deed and bond recited in it. I 
have been unable to put any other construction upon it. 
The view taken of it by the counsel for the defendant, it 
seems to me, is in direct conflict with the very terms of the 
instrument, and there is nothing in the transaction as devel- 
oped by the recitals or language of the deed that would an- 
thorize a different construction than that which the very 
words imply.” In addition to this, Rogan had a settler’s 
claim to the land, “such as under the circumstances was 
necessary to Walker, such as he did recognize and profit 
by.” The release of such a claim has been held also by the 
Supreme Court of Iowa to be a sufficient consideration for 
an advance of the purchase-money and the creation of a 
trust. 3 Iowa, 527. 

It certainly will not be contended in this case that upon 
the face of the deed of Byrne, and the agreement between 
the plaintiff and defendant, there was a right of redemption 
in Matthews. Nor can it be contended that upon the face 
of these papers there is anything to establish either a result- 
ing or constructive trust. 

In the other case, Walling vs. Aiken, the relation between 
the parties was determined by the nature of the written 
agreement and deed between them. Says Chancellor Har- 
per for the court, “the conveyance of the lands, connected 
with the written agreement between the complainant and 
the defendant, constitute a mortgage or security.” There is 
no pretence that this can be said of the written agreement 
and deed here. 

Where there are such differences, the judgments of courts 
in the one case cannot control in the other, and this disposes 
of the theories and citations of the plaintiff. 

Most of the citations of the defendant go to show in what 
cases a transaction is held to be a conditional sale and not a 
mortgage. As to this we remark that under no possible 
reasonable construction of the facts in this case is there a 
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sale by defendant to plaintiff, either conditional or other- 
wise. 

With these comments on the case, as presented by the 
parties, we consider the case as presented by the record. 
The basis of the claim of the plaintiff is his alleged pur- 
chase of Byrne, and the payment of the consideration for 
the deed. If there was in fact a loan of nineteen hundred 
and forty-four ($1944) dollars by defendant to the plaintiff 
in this case, and the conveyance for the land for which this 
money was the consideration was taken in the name of the 
defendant, these facts presented above, independent of the 
prior agreement of the parties and the other evidence, would 
constitute a resulting trust. The defendant would be a 
trustee, and would be subject to the liabilities, legal and 
equitable, of trustees in a like position, and if it was the in- 
tention of the parties, in view of all the evidence, that the 
defendant was to hold this land as security for the amount 
stated in the agreement, and as security for debt, we are in- 
clined to the view that upon these facts the plaintiff would 
not be without equities. What these equities would be we 
do not propose to declare, unless the case presents that ques- 
tion, and we therefore inquire, does this record present that 
case, and if not, what case is presented upon the pleadings 
and proofs? The first question to be here determined is, 
what are the rules of evidence where, contrary to the express 
language of the deed and the denial of the defendant, 
the plaintiff seeks to prove the fact that the money was his, 
and thus establish a resulting trust for his benefit? Having 
fixed this rule, its application ends the consideration of this 
case. 

Such a trust is not within the statute of frauds, and may, 
under the circumstances stated, be proved by parol testi- 
mony, but the evidence is to be received with great caution. 

In the case of Boyd vs. McLean, (1 John. Chy., 590;) 
Chancellor: Kent, in discussing this question, says: “The 
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cases uniformly show that the courts have been deeply im- 
pressed with the danger of this kind of proof as tending to 
perjury and the insecurity of paper title, and they have re- 
quired the payment by the cestui gue trust to be clearly 
proved. In the case of Lench vs. Lench, Sir William Grant 
did not deem the unassisted oath of a single witness to the 
mere declaration of the trustee admitting the trust as suffi- 
cieut, and there were no corroborating circumstances in the 
ease. He thought the evidence too uncertain and danger- 
ous to be depended upon. It would be easy to multiply 
instances of the like caution and discretion, and the only 
inquiry is whether here is not convincing and satisfactory 
proof of the loan to the plaintiffs, and consequently the pay- 
ment of the consideration in the deed with their moneys.” 
It is unnecessary to multiply extracts trom parallel cases es- 
tablishing this rule. In the cases following it is held that 
in such a case as this, “ the clearest and the strongest testi- 
mony must be produced.” 2 Blackf., 198; ib., 440; 1 
Dana, 536; 13 Mrid., 257; 3 lowa, 371; 1 Wend., 625; 2 
Wend., 570; 1 Barb. Chy., 499. 

Controlled by this rule we ask, is the trust here estab- 
lished? In the first place, it is not denied that the money 
which Byrne received was paid by defendant. Porter gave 
a draft upon his own money in favor of Byrne. Again, 
there is no note or obligation given by plaintiff to defendant 
making this sum a debt due to defendant. Just here we 
may remark that some of the courts hold that “if the party 
claing the resulting trust has paid no money, he cannot show 
by parol evidence that the purchase by absolute deed and 
for a valuable consideration was made for lis benefit.” 
(T. & B. on Trusts, 447; 3 Ind., 308; 27 Penn. St., 180.) 
But it is insisted that the money thus paid by defendant 
was really lent by him to plaintiff; that it was a payment 
for plaintiff; and without reference to the distinction sug- 
gested in these cases, we examine the evidence and case. 
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Looking to the pleadings, we find that the plaintiff in his 
bill alleges that the money ($1944) was lent to him by the 
defendant ; that he made the purchase of the land with it 
and agreed to pay interest thereon. He then affirms, “all 
of which will fully appear in and under the said agreement 
entered into between this complainant and the said defend- 
ant, which was reduced to writing, which said writing is 
now in the custody, control, and possession of the said de- 
fendant, the said Wm. F. Porter, which, if inspected by the 
court, will exhibit the same state of facts herein set up, and 
which is prayed the said defendant may be required to pro- 
duce.” The plaintiff alleges further that he entered upon 
the land under the agreement between him and Porter. 
The defendant answers that the plaintiff applied to him for 
a loan of $1944, but that it is not true that he ever effected 
such loan. He admits the execution of an agreement in 
writing with the plaintiff, wherein he agreed to sell the land 
to him upon his payment of the purchase-money therein 
agreed upon. He further says that plaintiff paid no part of 
the purchase-money, and that he has failed to perform his 
covenants. Defendant also alleges that he purchased the 
lands of Byrne through the agency of Matthews; that the 
deed was made to him as such purchaser, and that he paid 
Matthews for his services as such agent the sum of $90. It 
thus appears from the plaintiff’s case, as stated by himself in 
his bill, that his contract and agreement with the defendant 
was reduced to writing, and he expressly affirms that this 
instrument of writing “ will exhibit the same state of facts ” 
that he sets up as the basis of his equities. This agreement 
was not in his possession. He was here speaking from his 
recollection of its contents. He rested his case upon its 
written stipulations and recital, and asked its production. 
The agreement was subsequently produced. It is inserted 
in the beginning of this opinion. A reference to it will 
show that it does not recite these facts, but that on the con- 
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trary it recites a negotiation by the defendant with Byrne 
for the purchase of the land, and that the agreement is to 
sell the lands to plaintiff upon the terms stated, of one of 
which, the express condition is that the defendant should ef- 
fect the purchase. Upon the bill and answer above, coupled 
with this agreement, therefore the plaintiff has no case. We 
will, however, go further and examine the testimony. The 
first witness is the plaintiff himseif. He states that he was 
introduced to the defendant as a gentleman who had money 
to loan ; that he visited the land with him; that defendant 
agreed to lend him the money to purchase it, the defendant 
insisting finally that the deed should be in his name, and 
that he would give an agreement so that plaintiff's rights 
would be protected. He then states, “I think this agree- 
ment was reduced to writing. I know an agreement was 
reduced to writing which embraces all the points already 
testified to.” Here then he rests his case upon the agree- 
ment not then before him. He speaks from memory. The 
agreement produced, his case vanishes. To say the least, 
he has made a great mistake in his own favor when in pur- 
suit of property claimed by another. How forcibly does 
this case impress upon us the importance of strictness in 
the rule as to explaining written agreements by parol testi- 
mony. This witness, in stating the final agreement be- 
tween himself and defendant, says: “There was an agree- 
ment between us on the night before the papers were signed 
that the defendant should give me a bond for a title. When 
we went to the office of Sanderson & L’Engle, attorneys, 
the next morning, instead of what I regarded as a bond for 
title, the agreement I have testified to was drawn up.” 

All of this occurred before Porter paid the money to 
Byrne, and before the plaintiff had any interest in the 
land. It is not seen how plaintiff could have expected 
a bond for title from the defendant, except upon the 
hypothesis and understanding that the defendant was 
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to acquire a title. It certainly was not expected that 
he would contract to give a bond for a title that he was not 
to acquire. This clear admission is inconsistent with the 
idea that the plaintiff was to pay for the land with borrowed 
money, and is entirely consistent with the view that the 
final agreement and determination was for Porter to pur- 
chase the land for himself, availing himself of the offer of 
Byrne to Matthews. There are other matters which might 
be alluded to in the testimony of this witness, but enough 
has been said to show how entirely unreliable it is, as well 
as to establish that there is nothing in it to clearly prove 
the fact that the consideration for the deed was money bor- 
rowed of the defendant by the plaintiff. 

C. L. Robinson, the next witness for the plaintiff, testifies 
that he knew the plaintiff and defendant had transactions 
as to real estate in Marion county, but that he did not know 
all of the details; that much of the conversation was had 
in his office in regard to what he considered “ at first ” to be 
a loan between the parties; that before the delivery of the 
deed of Byrne to Porter, he understood the transaction was 
to be a loan; that all of the conversation that he heard was 
to the effect that the place was purchased by Mr. Matthews, 
or for his benefit, making it a loan ; that he kept the writ- 
ten contract between the parties in his office for many weeks, 
but never examined it thoroughly. This testimony is not 
inconsistent with the fact that the final transaction between 
the parties was not a loan. This witness expressly states 
that he did not know all the details, and admits his igno- 
rance of the terms of the written agreement, which both 
parties agree was the final contract. The plaintiff himself 
states that the final conclusion of the parties was not reached 
until the night before the day of the execution of the agree- 
ment or upon that day, and what this witness states is en- 
tirely consistent with a want of knowledge of what then 
transpired. Even the defendant himself does not deny that 
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he was willing tg loan the plaintiff money to buy the land, 
but it was to be a loan, upon the condition that the plaintiff 
would pay his own money, one-fourth or one-third of the 
purchase money. 

Again, even if the defendant consented to loan the whole 
of the money, there was nothing to bind him, and a simple 
consent in conversation to loan does not constitute a loan in 
fact. There was a statement that he would loan unaccom- 
panied by the fact of loan, and without afy consideration 
passing. In addition to this, there is the admission of the 
plaintiff that the final agreement and understanding was as 
it is written. 

The other material testimony in the cause bearing upon 
this question is that of the defendant. He denies any loan. 
As to the whole transaction he says: “ Before the agreement 
was reduced to writing, Mr. Matthews wanted the land on 
better terms, but after the agreement was written, as that 
contained the only terms upon which I would buy the land, 
Mr. Matthews did not object.” In view of this record can it 
be said that the consideration paid for this land is “ clearly 
and fully established ” to have been the money of the plain- 
tiff? The equities alleged in the bill are really disproved 
by the very paper which the plaintiff stated, under his oath 
as a witness, constituted conclusive evidence of them. The 
material allegations of the bill are expressly denied by the 
answer. There is but one witness for the plaintiff who 
speaks to the loan. His own statements show that he was 
not acquainted with the entire transaction; that he was 
ignorant of, or had forgotten, the terms of the final written 
agreement, and in addition to all this, the deed between 
Byrne and Porter recites that the consideration was paid by 
Porter. 

We cannot declare that a resulting trust is established by 
such testimony, or that the plaintiff was ever cither a legal 
or equitable mortgagor. On the contrary, the written agree: 
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ment measured plaintiff’s rights. Having failed to perform 
his covenants, he has no equitable right to the land, or to 
any part of the money for which it was sold. We think the 
decree of the Circuit Court dismissing the bill was correct, 
and, therefore, the decree is affirmed. 











Joun A. Lorine, AprELLANT, vs. W. L. Wirricn, APPELLEE. 


A Sheriff, who is a party defendant to a bill filed for the purpose of en- 
joining proceedings instituted te exempt personal property from levy 
and sale, and to subject such property to sale, and having no interest 
in the result, is not a necessary party to an appeal from a decree sub- 
jecting such property to levy and sale. 


Appeal from the Circuit Cc urt for Escambia county. 

The appellee, Wittich, filed his bill alleging that he re- 
covered a judgment against Loring, and had execution there- 
on in the hands of the sheriff, (Hutchinson); that the sheriff 
levied on the interest of Loring in a certain schooner; that 
Loring then made and delivered to the sheriff an affidavit 
in which he claims to be the head of a family and a resident 
and citizen of this State; and that an inventory contained 
therein was a true and perfect list of all his personal prop- 
erty, and claimed that the said property, including the 
schooner, was exempt, and should be exempted, from levy 
and sale, and released from levy under said execution. 
That the sheriff then appointed appraisers, who appraised 
the property at $480.12. Loring then demanded that the 
property be delivered to him as exempt from forced sale 
under the laws of this State. 

The bill also alleges that the affidavit, a copy of which is 
annexed to the bill, “is insufficient to found a claim of ex- 
emption upon under the constitution and laws, and furnishes 
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no warrant to the sheriff for the appraisement, and will not 
justify him in releasing the vessel from said levy and deliv- 
ering her to Loring.” 

The bill also charges as a matter of fact that Loring is not 
entitled to the exemption of the property, because he is not 
the head of a family, residing in this State, but that the said 
claim of exemption is false and fraudulent, and that the 
sheriff is about to deliver the said vessel into the possession 
of Loring, and that Loring is about to remove the same out 
of the State. 

The bill then prays that the personal property mentioned 
in the said inventory be decreed to be subject to sale on the 
execution for the satisfaction of the judgment; that an in- 
junction be granted restraining Loring “from further pro- 
ceeding with the said claim of exemption and from receiv- 
ing the said vessel from said Hutchinson,” and restraining 
Hutchinson from further proceeding with the said claim of 
exemption or from delivering the vessel to Loring under 
said pretended claim. 

The aftidavit of Loring, annexed to the bill, states that 
Loring “ is the head of a family and a resident and citizen 
of the State of Florida, and that the inventory following 
contains a true and perfect list of all his personal property, 
which he hereby points out and designates to the sheriff of 
said county, to-wit: [Then follows a list of the property, 
including an interest in the vessel.}| All of which property 
he claims to be exempt from forced levy and sale under the 
constitution and laws of the State of Florida, and demands 
that when levied upon the same may be valued according to 
law.” After the appraisal Loring demanded the release and 
return of the property, and at this stage the bill was filed. 

Loring answered that he was entitled to the exemption of 
the property, and asserts that he is and has been a citizen of 
this State since the 18th day of May, 1876; that he at that 
time came to Pensacola, in said State, from the State of 
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Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has 
been his home ever since about the day aforesaid, with the 
intention that it shall continue to be his home, and with no 
intention of changing his Florida home or citizenship by re- 
turning to the State of Maine or removing elsewhere. He 
further denies that on the delivery to him of the vessel he 
will remove the same from this State. A preliminary in- 
junction was granted, and upon a hearing on bill and answer 
a final decree was made, a motion by defandant to dismiss 
the bill for want of jurisdiction having been previously de- 
nied. 

The court decreed that the personal property mentioned 
in the inventory was subject to sale under the executions in 
the hands of Hutchinson, the sheriff, toward the satisfaction 
of the judgment, and that Loring and Hutchinson be en- 
joined from further proceeding with or under the claim of 
said Loring, to exempt said property from levy and sale 
under said execution, and that said Loring pay the costs. 

A motion to amend the answer by inserting after the 
words “ head of a family ” the words “ residing in the State 
of Florida,” on the ground that they had been omitted by 
inadvertence and mistake, was made after the announce- 
ment by the judge of his judgment and the decree, but be- 
fore it was signed and recorded, but the judge denied the 
motion on the ground that the court had previously sug- 
gested that he would permit the amendment; but counsel 
did not then make the motion, as he insisted that the resi- 
dence of the family was not necessary to the right to ex- 
emption, and that it was substantially set forth in the an- 
swer. Loring appealed without summoning Hutchinson 
or severing. The record does not show that Hutchinson re- 
fused to join in the appeal. 

Wittich now moves to dismiss the appesl on the ground 


that the suit and decree were against Loring and Hutchin- 
32 
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son, and the appeal is by Loring only, and it does not ap- 
pear that Hutchinson has refused to appeal, and has been 
summoned, and that there has been a severance. 

E. A. Perry, for the motion, contended that all parties 
to a decree must join in prosecuting an appeal, or if any 
refuse he must be summoned and severed, and cited 15 
Fla., 596; 11 Wheat., 414; 7 Peters, 399; Minor, 27 and 
275; 1 Porter, 277; 1 Stewart & Porter, 253; 1 Ala., 126 ; 
2 Ala., 192; 8 John., 558, 565; 51 Ind., 539; Powell on 
Appellate Proceedings, 272—3-4, §23. 

Geo. P. Raney, contra, admitted the general rule that all 
parties united in interest in a decree, or who are aggrieved 
thereby, should join, or that there should be summons and 
severance, but contended that the sheriff was an immate- 
rial, improper, and unnecessary party ; that he had no real 
interest in the matter, no joint interest with the appellant 
Loring, and was not a party aggrived; (13 Fla., 324; 13 
Fla., 116; 1 Otto, 676,) and that not being a party in joint 
interest with Loring, nor a party aggrieved, he is not a 
proper party to the appeal, and Loring had the right to ap- 
peal alone. 41 Ind., 341; 23 Mich., 310; 7 Peters, 402. 

The court denied the motion, the Chief-Justice stating 
orally the conclusion of the court, and citing 1 La. Ann., 204; 
2d Id., 323; 5 Id., 668; 1 U. S. Dig., 1st series, 411. It 
was ordered accordingly. 





Joun A. Lorine, ApPELLant, vs. W. L. Wirricu, APPELLEE. 


1. The Constitution exempts a certain amount of personal property to 
“the head of a family residing in this State:” Held, That an aver- 
ment that a party “ is and has been a citizen of said State since May, 
1876; that at that time he came to Pensacola in said State from Maine, 
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bringing with him his family, with the intention of making said city 
his permanent home; that said city has been his home ever since 
that time, with the intention that it shall continue to be his home, 
and with no intention of changing his Florida home or citizenship 
by removing elsewhere ;” is a sufficient statement that he is the head 
of a family residing in this State to entitle him to claim an exemp- 


tion. 

2. In claiming the exemption of personal property levied upon by the 
sheriff, the only fact necessary to be sworn to under Section 7, Chap- 
ter 1715, Laws of 1869, is that the inventory “contains a true and per- 
fect list of all his personal property.” 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion of the 


court. 
Geo. P. Raney for Appellant. 


There are but two questions involved in this case to 
which the consideration of this court is invited : 

1. Did the court err in making the decree of September 
‘ 29th, 1877, and decreeing that the personal property there- 
in referred to was subject to sale under the execution, and 
not exempt from sale under the exemption laws of Florida? 

2. Did the court err in refusing the motion to amend the 
answer ¢ 

The point involved in the first question is, does the an- 
swer of the appellant state such facts as entitle the appel- 
lant to the benefit of the exemption laws of Florida? The 
cause having been heard upon bill and answer, all the ma- 
terial facts stated in the answer are admitted. 

The language of the Constitution (Art. [X., Constitution 
of 1868) is: “A homestead to the extent of one hundred 
and sixty acres of land, or the half of one acre within the 
limits of any incorporated city or town, owned by the head 
of a family residing in this State, together with one thou- 
sand dollars worth of personal property and the improve- 
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ments on the real estate, shall be exempt from forced sale 
under any process of law,” &c. 

The language of the answer asserts that appellant “ is 
and has been a citizen of the said State (Florida) since or 
about the 18th day of May, 1876; that on or about the day 
above mentioned he came to Pensacola in said State from 
the State of Maine, bringing with him his family, with the 
intention of making said city his permanent home; that 
said city has been his home ever since about the day afore- 
said, with the intention that it shall continue to be his 
home, and with no intention of changing his Florida home 
or citizenship by returning to the State of Maine or remov- 
ing elsewhere.” 

We respectfully submit that the language used in the an- 
swer shows an existence of the facts necessary to constitute 
a right of exemption, tested by the language and meaning 
of the Constitution. It shows that Florida is his permanent 
home, and that he is a citizen; that he came, bringing with 
him his family, with the intention of making it his perma- 
nent home; that he has no intention of changing such home 
or citizenship by removing to the State of Maine or else- 
where. It shows him to be the head ot a family residing 
in this State. 

The terms “ resident ” and “inhabitant” are not synon- 
omous ; the latter implies a more fixed and permanent abode 
than the former, and frequently imparts many privileges and 
duties to which a mere resident could not lay claim or be 
subject. (Farewell Co. vs. Devenport, 40 Ill., 197.) In 2d 
Gray it is said “ residence” and “ habitancy ” are usually 
synonomous. A person may have two or more residences. 
Gilman vs. Gilman, 52 Maine, 165; College vs. Gore, 5 
Pick., 370. 

In McKenzie vs. Murphy, (24 Arkansas, 155,) it was held 
that the word “citizen,” as used in the homestead law, 
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meant a resident of a county or town without any implica- 
tion of political or civil privileges. 

Residence should ot course be actual, not constructive. 
Cary vs. Tice, 6 Cal., 625; Rix vs. McHenry, 7 Cal., 89. 

A person who does not intend to reside permanently in 
the State can enjoy the benefits of the homestead law while 
he actually resides here upon his property, making it his 
home. Danley vs. Ayses, 23 Cal., 108. 

The residence in Florida as to homestead and exemption 
cases is the same. The Constitution makes no distinction. 

We contend that the answer shows an intent upon the 
part of the appellant to remain permanently in Florida; 
that his residence was actual, not constructive ; that it also 
shows that his family were residing in Florida with him. 
It shows that they came here, and there is nothing showing 
that they have ever left, “anzmo non revertendi.” The pre- 
sumption is that they still remain here. 

Not only does the answer show a residence, but it even 
shows Florida to be the domicile of the appellant. Smith 
& Armstead vs. Croom, e als., 7 Fla., 81. 

Domicile of the husband is the domicile of the wife. 
Davis vs. Davis, 30 Ill., 180. 


E. A. Perry for Appellee. 


The court did not err in its decree ; the hearing upon bill 
and answer could not have resulted otherwise. The an- 
swer did not deny the material allegations of the bill. 
Even to construe it most favorably to the party who made 
it, rather than the reverse as required by the rule, it 
did not set forth such facts as entitled appellant to exemp- 
tion, which is allowed only to the “head of a family resid- 
ing in this State.” Note the language and punctuation of 
Sec. 2, Art. IX., Constitution, page 22, which leaves no 
question but that the exemption is confined to families re- 
siding in this State. 
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The very. issue presented by the bill was, that appellant 
was not “the head of a family residing in this State.” 
How easy for him to have alleged that he was. And at 
the hearing, when complainant contended that to answer 
the bill and show that he was entitled to the exemption 
claimed, the appellant must set forth that the family of 
which he claimed to be head resided in this State. And 
the court gave him an opportunity of doing so. He de 
clined ;. and then, after decree against him, claimed the 
right to so amend his answer, upon the ground that the 
proper allegation was lacking through “ inadvertence and 
mistake.” That has very much the appearance of trifling 
with a court, and for this court to give him the relief he 
seeks by his appeal would seem to be offering a premium 
fer such trifling. 

That no one but the head of a family residing in this State 
is entitled to exemption is manifest, not only from the lan- 
guage of the Constitution, but also from the well recognized 
purpose of the homestead provision, ¢. ¢., to prevent families 
in the State from being forced to absolute want and priva- 
tion, and becoming a burden upon the State, the counties, 
or the towns. While that purpose should be kept in view 
and to that end, the homestead laws should be construed 
somewhat liberally. Yet it should be kept in mind that 
eteditors have rights which prevent these laws from being 
extended by construction. Ward vs. Hughes, 16 Min., 159. 

The appellant argued in the court below that where the 
husband lives, there is the domicile and residence of the 
wife. This fiction does not obtain in applying the home- 
stead laws. The phrase “residing in this State” means 
an actual, not a constructive residence. Rix vs. McHenry 
and Wife, 7 Cal., 89; ib., 245. 

If residence of family were not necessary, there would be 
po end to the fraud and injustice that would result. Cary 
vs. Tice, 6 Cal., 625. 
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This State might, at the expense of creditors, be support- 
ing families in Georgia, Maine, and the whole world. It is 
enough to apply money, which rightfully belongs to others, 
to the support of the families which reside in her own bor- 
ders. 

How absurd for the court below to have allowed an 
amendment after decree which would have rendered the 
decree ridiculous. 

Even though his honor could have been made to believe 
that the appellant, through “ inadvertence and mistake,” 
took up half a page of his answer to avoid the use of 
twelve words which would have done away with any hear- 
ing upon bill and answer. If in point of fact appellant had 
been the head of a family residing in this State, and after 
decree had any remedy for the results of his obstinate refu- 
sal to act upon the Chancellor’s suggestion, it must have 
been reached by some other method ; for instance, by peti- 
tion to set aside decree and for rehearing, certainly not by 
motion toso amend his answer as to make decree errone- 
ous. 


Tax Curer-Justice delivered the opinion of the court. 


The appellee filed his bill alleging that he recovered a 
judgment against Loring, and had execution thereon in 
the hands of the sheriff, (Hutchinson); that the sheriff 
levied on the interest of Loring in a certain schooner; that 
Loring then made and delivered to the sheriff an affidavit 
in which he claimed to be the head of a family and a resident 
and citizen of this State; and that an inventory contained 
therein was a true and perfect list of all his personal prop- 
erty, and claimed that the said property, including the 
schooner, was exempt, and should be exempted, from levy 
and sale, and released from levy under said execution; 
that the sheriff then appointed appraisers, who appraised 
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the property at $480.12. Loring then demanded that the 
property be delivered to him as exempt from forced sale 
under the laws of this State. 

Complainant alleges that the affidavit, a copy of which is 
annexed to the bill, “is insufficient to found a claim of ex- 
emption upon under the constitution and laws, and furnishes 
no warrant to the sheriff for the appraisement, and will not 
justify him in releasing the vessel from said levy and deliv- 
ering her to Loring.” 

The bill charges as a matter of fact that Loring is not 
entitled to the exemption of the property, because he is not 
the head of a family residing in this State, but that the said 
claim of exemption is false and fraudulent, and that the 
sheriff is about to deliver the said vessel into the possession 
of Loring, and that Loring is about to remove the same out 
of the State. 

The bill then prays that the personal property mentioned 
in the said inventory be decreed to be subject to sale on the 
execution for the satisfaction of the judgment; that an in- 
junction be granted restraining Loring “from further pro- 
ceeding with the said claim of exemption and from receiv- 
ing the said vessel from said Hutchinson,” and restraining 
Hutchinson from further proceeding with the said claim of 
exemption or from delivering the vessel to Loring under 
said pretended claim. 

The affidavit of Loring, annexed to the bill, states that 
Loring “ is the head of a family and a resident and citizen 
of the State of Florida, and that the inventory following 
contains a true and perfect list of all his personal property, 
which he hereby points out and designates to the sheriff of 
said county, to-wit: [Then follows a list of the property, 
including an interest in the vessel.] All of which property 
he claims to be exempt from forced levy and sale under the 
constitution and laws of the State of Florida, and demands 
that when levied upon the same may be valued according to 
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law.” Signed and sworn to by John A. Loring. After the 
appraisal Loring demanded the release and return of the 
property, and at this stage the bill was filed. 

Loring answered that he was entitled to the exemption of 
the property, and asserts that he is and has been a citizen of 
this State since the 18th day of May, 1876; that he at that 
time “came to Pensacola, in said State, from the State of 
Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has 
been his home ever since about the day aforesaid, with the 
intention that it shall continue to be his home, and with no 
intention of changing his Florida home or citizenship by 
returning to the State of Maine or removing elsewhere.” He 
further denies that on the delivery to him of the vessel he 
will remove the same from this State. A preliminary in- 
junction was granted, and upon a hearing on bill and an- 
swer a final decree was made, a motion by defendants to dis- 
miss the bill for want of jurisdiction having been previously 
denied. 

The court decreed that the personal property mentioned 
in the inventory was subject to sale under the execution in 
the hands of Hutchinson, the sheriff, toward the satisfaction 
of the judgment, and that Loring and Hutchinson be en- 
joined from further proceeding with or under the claim of 
said Loring, to exempt said property from levy and sale un- 
der said execution, and that said Loring pay the costs. 

A motion to amend the answer by inserting after the 
words “head of a family ” the words “ residing in the State 
of Florida,” on the ground that they had been omitted by 
inadvertence and mistake, was made after the announcement 
by the judge of his judgment and the decree, but before it 
_ was signed and recorded, but the judge denied the motion 
on the ground that the court had previously suggested that 
he would permit the amendment; but counsel did not then 
make the motion, as he insisted that the residence of the 
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family was not necessary to the right to exemption, and 
that it was substantially set forth in the answer. 

As to this motion it is difficult to say that it should have 
been granted at any stage, because the words “head of a 
family ” do not occur in any part of the answer, and we can 
perceive no effect to be given to the answer or to the words 
by inserting them. 

The law relating to the method of designating personal 
property is found in sections 7 and 8 of “an act providing 
for setting apart a homestead and personal property to be 
exempted from forced sale under process of law,” approved 
June 23, 1869. Section 7 provides that when a levy shall 
be made upon personal property which may be exempt from 
levy and sale, the officer shall, if desired by the debtor, his 
agent or attorney, make an inventory of the whole of the 
personal property of the party against whom such process 
issued ; and the party shall point out the whole of his per- 
sonal property to the ofticer, and make affidavit that the 
inventory contains a true and perfect list of all his personal 
property. It is then the duty of the officer to summon ap- 
praisers and have them appraise the property on their oaths 
at its cash value, and sign the appraisement, with the officer, 
after notice to the judgment creditor. Section 8 authorizes 
the person entitled to such exemption, his agent or attorney, 
to select from such inventory, when exempted, an amount 
of such property not exceeding the amount or value ex- 
empted. 

On the appraisement being signed by the appraiser, the 
debtor demanded it from the sheriff as exempt from sale. 
It is claimed by the complainant that the affidavit is insuffi- 
cient to found a claim of exemption, and furnishes no war- 
rant for the appraisement and the delivery of the property 
to Loring. It will be observed on reading the statute that 
when personal property levied on is claimed to be exempt 
from sale, the only oath required of the claimant is that the 
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inventory “contains a true and perfect list of all his per- 
sonal property.” The law points out no fofm of proceeding 
by which the claimant shall prove to the satisfaction of the 
sheriff that he is entitled to claim an exemption. If he 
makes the affidavit and asserts on oath or otherwise to the 
sheriff that he is entitled to the exemption of the property 
designated, the sheriff must satisfy himself as best he may, 
and take such precautions as he would under other circum- 
stances to protect himself. He is invested with no judicial 
power to decide upon any evidence of the right to claim ex- 
emption. Having levied upon the property, he is probably 
liable to the creditor if he releases it to a party not entitled 
to it. If he refuses to release it, the claimant may, by re- 
plevin, try the title and the right of exemption. Or, per- 
haps, the sheriff may protect himself by summoning an in- 
quest. 1 Tidd’s Pr., 922,928; 8 Johns., 188; 4 T. R., 633; 
6 T. R., 88. But as counsel have not considered this point 
we will not pursue it. 

The omission of the party claiming the exemption to swear 
that he is “the head of a family residing in this State,” in 
the affidavit annexed to the inventory, does not preclude 
him from claiming and proving that he is entitled to have 
the property exempted from sale. 

The point of the argument is whether the defendant, by 
his answer, sets out facts which show that he is a person 
entitled to claim this exemption. The bill alleges that his 
claim is false and fraudulent because the defendant, Loring, 
is not, in fact, the head of a family residing in this State, 
and complainant insists that the answer does not deny this 
allegation, and does not show that he is. It is therefore 
necessary to examine the answer and ascertain whether it is 
sufficient in this respect. 

The constitution declares that a homestead (of a certain 
extent) “owned by the head of a family residing in this 
State, together with one thousand dollar’s worth of personal 
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property, and the improvements on the real estate, shall be 
exempted from forced sale under any process of law, and 
the real estate shall not be alienable without the joint con- 
sent of husband and wife, when that relation exists.” 

The answer asserts that Loring is and has been a citizen 
of this State since about the 18th of May, 1876, at which 
time he came to Pensacola, in this State, from Maine, bring- 
ing with him his family, with the intention of making said 
city his permanent home; that said city has been his home 
ever since that time, with the intention that it shall continue 
to be his home, and with no intention of changing his Flor- 
ida home or citizenship by returning to the State of Maine 
or removing elsewhere. 

The constitution does not require that a person claiming 
exemption shall be a married man, but he must be the head 
of afamily. How large his “family” must be is not pre- 
scribed, but he must be the head of a family. When he 
asserts, therefore, that he came to this State over a year be- 
fore, bringing with him his family, with the intention of 
making this his permanent home, and that this State has, 
ever since he came into it, been his home and with no in- 
tention of removing elsewhere, he alleges facts which show 
prima facia that he is the head of a family residing in this 
State, and unless it is shown that some of these material 
facts are not true, the case required by the constitution to be 
made out by him is substantially shown. That he came 
with his family and established his home at the city of Pen- 
sacola with intent to make it his permanent home, and has 
made it his permanent home ever since he came to it, im- 
plies and asserts that he is the head of his family; that his 
residence and that of his family are in this State, and that 
they remain here, or at least that their residence is still here. 
If they are absent from the State temporarily or otherwise,. 
that fact does not appear in the pleadings. 

If these allegations of the answer are true, the domicil. 
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of the defendant is in Florida, and the laws of Florida will 
control the descent of all the property he owns here. “The 
determination of that locality,” says the court in Smith and 
Armistead vs. Croom, 7 Fla., 152, 153, “is the subject of 
evidence, and that evidence must establish two points—first, 
an actual residence, and, secondly, the deliberate intention to 
make it his home, in the acceptation in which it is used in 
the foregoing citations.” 

The allegation that he came “ bringing with him his fam- 
ily ” and established a residence here, is an assertion that he 
controls the family as its head. No other inference can be 
legitimately drawn from the allegation as it stands. Were 
the allegation as full and explicit as the complainant insists 
it should be, and the proof should be no more than the 
statements contained in this answer, it would be very difli- 
cult to say that the answer was not prima facia proved to 
be true. 

According to the answer, the defendant established his 
‘residence here with his family, whom he brought for the 
purpose of residing here. The cases in California referred 
to by counsel for appellee, (Rix vs. McHenry and wife, 7 
Cal., 89, and Cary vs. Tice, 6 Cal., 625,) relate to mortgages 
given by a husband before the wife or family occupied the 
land mortgaged, and before the wife came into the State. 
It was held that there was no actual residence of the family 
upon the land, and it was, therefore, not stamped with the 
character of a homestead. Had the proof been, as in the 
answer here, that the man and his family were in possession, 
we think the court in California would not have been put 
to the trouble of deciding the case. 

We shall not undertake to decide what may constitute the 
“family ” of a person to enable him to claim the benefit of 
the exemption laws, nor whether the appropriate remedy 
has been sought in this case by bill in equity—the subject 
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of it being personal property—as the latter question has not 
been considered or presented by counsel. 

) The decree that the property described in the bill should 
be subjected to sale on execution, and that the defendant be 
. enjoined from claiming an exemption thereof and for costs, 
is reversed, and this cause is remanded with directions that 
such other proceedings may be had, according to the practice 
of the court as the court may be advised is proper. 





| Bensamin Cuanpter anp W. L. Wrrricu, ApreLians, 
: vs. George W. Wricut, APPELLEE. 


1. Pending the consummation of a sale of land an injunction restraining 
it was served on the parties, at the suit of a third person ; afterwards, 
by an arrangement by stipulation of the parties, including the plain- 
tiff in the injunction suit, a conveyance of the land was made and 
the consideration secured by notes and mortgage payable at a day cer- 
tain, one note without interest and others with interest, which notes 
and mortgage were deposited with a party in trust, subject to the de- 
termination and decree of the court in the injunction suit: Held, That 
the injunction was waived and did not attach to the notes and mort- 
gage, and did not relieve the maker of the notes from the payment of 
interest thereon after maturity, and he was not restrained by the in- 
junction, or by the arrangement, from paying or tendering the money 
to the holder when due, according to the legal effect of his promise. 

2. A tender of a sum less than the amount due upon the note is of no 
avail. 


Appeal from the Circuit Court for Escambia county. 
The court adopt the statement of facts contained in the 
briefs of counsel. 


W. A. Blount for Appellants. 


The bill is an ordinary bill for foreclosure of a mortgage, 
setting up the execution of three notes on April 19, 1875, 
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by appellee to appellants, one for $3,000, payable one day 

-after date without interest, one for $2,000, payable January 
1, 1876, with interest from date, and the third for $5,000, 
payable June 1, 1876, with interest from date. The bill 
alleges non-payment of the notes, and asks for a decree for 
the principal of the three, with interest from maturity of 
the first, and from date of the second and third up to date 
of decree, less certain payment, which bill admits. 

The answer admits indebtedness for face of the notes and 
interest on the two last to their maturity, less the payment 
mentioned, but denies the appellee’s liability for any inter- 
est on the first note, and for any interest on the two last 
after their maturity. To avoid the liability for this interest, 
it recites that the consummation of the bargain for the sale 
of the mortgaged premises by appellants to appellee was 
prevented by a restraining order in a suit of Geo. W. Sher- 
man vs. Benj. Chandler; that to avoid the effects of said 
restraining order an agreement was entered into, by which 
the notes given by appellee were to be deposited in trust 
with one Thos. W. Hutchinson, as security to Geo. W. Sher- 
man for the payment of such decree as might be rendered 
in his favor against Chandler, said notes to be held subject 
to the‘final decree of the court ; that appellee gave the three 
notes, the first of which represented what was to have been 
a cash transaction under the original agreement, and for 
which appellee was ready to pay cash, and they were depos- 
ited with Hutchinson in pursuance of the agreement; that 
the maturity of each of said notes occurred while the agree- 
ment was still in existence and before the settlement of the 
suit; that appellee at all times kept the money for, and was 
prepared to pay the first note ; that at the maturity of the 
second note he laid aside the money to pay it, and that at 
the maturity of the third note he offered to pay all of them, 
with interest to maturity of each, but that Hutchinson re- 
fused to receive the money—first, because appellee asked for 
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a credit of $400, which he had, as a matter of accommo- 
dation to Chandler, paid to him on account of said notes 
after the same had been deposited with Hutchinson ; sec- 
ond, because appellee refused to pay interest on the $3,000, 
or on the $2,000, after maturity—that the suit was settled 
in May, 1877, and appellee tendered the whole amounts due 
on said notes at maturity, less the $400 which he had ad- 
vanced to Chandler. 

The cause was heard upon bill and answer, and a decree 
rendered against appellee for the face of said notes and in- 
terest thereon till maturity. From this decree appellants 
appeal, alleging error therein because interest was not also 
allowed on the said notes from maturity until decree. 

From the facts set up in the answer, appellee must show 
that—first, Hutchinson had no right to receive the money, 
or would not have received it; second, or that appellee has 
tendered it in such manner as to discharge him from liability 
for interest. 

First. It is clear that if Hutchinson had the right to re- 
ceive the money, it was Wright’s duty to pay it to him at 
maturity. Hutchinson was trustee of the notes, as evidences 
of debt, payable in the future, and not as intrinsically valu- 
able pieces of paper. He was trustee for both partfes to the 
agreement. He was an equitable assignee with Wright’s 
knowledge, and as such entitled to ‘collect the notes. The 
case is not similar to that of money garnisheed in the hands 
of a debtor, to which appellee’s attorney analogises it, be- 
cause in that instance the debtor can pay neither plaintiff 
nor defendant, but in this case there is a trustee intervening 
between plaintiff and defendant, created for the purpose of 
protection to the rights of both. Appellee in fact, before 
the expiration of the agreement, acknowledged Hutchinson’s 
power to receive by an alleged tender, which it is true was 
refused by Hutchinson, but not on the ground of want of 
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power. He would have received the payment but for defi- 
ciencies in the tender. 

Second. If Hutchinson could receive the money, and it 
has not been paid, then nothing but a valid tender can avoid 
interest thereon. As to the $3,000 note, when it fell due it 
was in the hands of Hutchinson, as trustee for both Chand- 
ler and Sherman, and even if it was to have been a cash 
transaction between Chandler and appellee, yet when it was 
put into the form of a note and fell due, Sherman also had 
an interest in the funds and a right to demand its pay- 
ment to his trustee. There was no payment, or offer of 
payment. The $2,000 was not tendered at maturity, nor 
until the maturity of the $5,000 note, five months after, 
when he tendered all the money together. This tender 
admits Hutchinson’s power to receive the money, but 
Wright would not pay interest on the $2,000 and $3,000, and 
demanded $400 credit for money advanced to Chandler 
after the deposit with Hutchinson, to which demand Hutch- 
inson, in his capacity of trustee for Sherman, could not of 
course accede. These restrictions, of course, invalidated 
the tender, (2 Parson’s on Contracts, 640 to 646,) for the 
rule is as strict in equity as in law. 5 Monroe, 36. The 
same restrictions invalidate the last tender. 


R. L. Campbell for Appellee. 


This is a suit for the foreclosure of a mortgage of which 
appellants are mortgagees and respondent mortgagor. The 
mortgage debt, so far as embraced in the bill, consists of 
three notes; one for $3000, without interest, payable at one 
day, and the other two with interest until maturity—one 
for $2000, payable Ist of January, and the other for $5000, 
payable 1st of June, 1876. 

The answer admits the notes and mortgage, subject to the 
credit stated in the bill, and offers to bring into court what 
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it admits to be due, but objects to paying any interest on 
the first note, and on the others after maturity. The notes 
with others were given for the mortgage premises. Before 
the bargain was consummated it was enjoined at the in- 
stance of one Sherman, and in order to prevent a defeat of 
the sale, appellants, or rather Chandler, with the consent of 
Wittich, entered into an agreement that one Hutchinson 
should hold the three notes and mortgage in trust, subject 
to any decree which Sherman might obtain. 

The $3000 note represents what was to have been a cash 
payment, and was given solely for the purpose of enabling 
Chandler to carry out the agreement for discharging the re- 
straining order. Respondent had the money when the note 
was given, and was ready and anxious to pay it over instead 
of giving the note; and he afterwards kept it apart from his 
other funds, and unemployed in his business, or otherwise. 
As the other notes matured, money was provided and set 
apart to pay them, principal and interest, and on the Ist of 
June, 1876, a tender of the amount of the first note, and of 
the other two, with interest to maturity, less $400 which 
had been paid to Chandler, was made to and refused by 
Hutchinson. The money so provided, remained set apart 
unemployed and unmixed with respondent’s funds, until the 
decision of the Sherman case in May, 1877, when it was 
again tendered and refused, except as to enough to satisfy 
the decree. 

The Circuit Court refused to charge respondent with in- 
terest on the $3000 note, and on the others after maturity. 
On that basis a decree was rendered for complainants and 
satisfied by respondent. 

The case having been heard on bill and answer, all the 
statements of the answer, whether responsive to bill or not, 
were assumed to be true. 1 Daniell’s Ch. Pr., 845, note. 

The agreement to deposit the notes and mortgages with 
Hutchinson accomplished the purpose of the restraining 
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order, and his trust was restricted to holding them to meet 
the decree in the Sherman case. 

As to the first note there was no contract to pay interest, 
and interest is never allowed as damages where the maker 
is restrained by authority of law from. paying. Swamscot 
Machine Co. vs. Partridge, 5 Foster, 628; Irwin vs. Pitts- 
burg, &c., R. R. Co., 43 Penn. St., 488; Adams vs. Cordis, 
8 Pick., 260; Prescott vs. Parker, 4 Mass., 170. 

Besides, the note was given for the accommodation of ap- 
pellants, and the money which respondent was prepared to 
pay in lieu of giving the note, he was compelled to keep 
unemployed, set apart, and ready to pay over when called 
upon. 

On the other two notes respondent contracted to pay in- 
terest up to maturity, and ¢hat interest he was always will- 
ing and offered to pay, and has paid. 

A debtor who is prevented by injunction or other judicial 
process from paying his creditor at maturity is not responsi- 
ble for interest. Willing vs. Consequa, Peters ©. C., 301; 
Fitzgerald vs. Caldwell, 2 Dallas, 215; Mattingly vs. Boyd, 
20 How. S. C., 128; Little vs. Owen, 32 Ga., 20. 

The exceptions to the rule are as follows: The use or em- 
ployment of the money by the debtor. Adams vs. Cordis. 
Where he has been guilty of fraud or collusion. Mackey 
vs. Hodgson, 9 Penn. St., 468; Rushton vs. Rowe, 64 ib., 
63. Where the facts raise the presumption of his inability 
or want of readiness to pay. Norris vs. Hall, 18 Maine, 332. 
Mingling the money with his own, and treating it as such. 
Woodruff vs. Bacon, 35 Conn., 97. Where he assumes char- 
acter of litigant. Chace vs. Manhardt, 1 Bland, 33; Moore 
vs. Lowrey, 25 Iowa, 336. Where he garnishees himself. 
Willing vs. Consequa, supra. Where he is guilty of “ neg- 
ligence and misconduct.” Tazewell’s Ex. vs. Barrett & Oo., 
4 Hen. & Munf., 259. Where he loans out the money. 
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Mattingly vs. Boyd, supra. A party contesting must pay 
money into court. Curd vs. Letcher, 3 J. J. Mar., 443. 

Respondent’s case falls within none of the exceptions. 

He could not pay the money into court, for, after the 
agreement, he was not a party to any proceeding before the 
court. 

He attempted to pay the money to Hutchinson, but he 
refused to receive it because interest on the first note and 
interest on the second note, after maturity, was not em- 
braced in the tender. 

Although Hutchinson was not under the terms of his trust 
authorized to receive it, the tender shows respondent’s anx- 
iety to be rid of the money. 

The second tender, which was made on the decision of 
the Sherman case, was also refused, beyond what was requi- 
site to meet the decree, for the like, reason that the first ten- 
der had been rejected. 


Tue Cuter Justice delivered the opinion of the court. 


It is true that while a debtor is prevented by an injunc- 
tion or other order of a court from paying his debt at ma- 
turity, he is not liable for interest thereon, because he law- 
fully withholds the money. But is this a case in which the 
debtor has been so prevented? An injunction was issued 
which restrained the conveyance of certain real estate to the 
defendant. The effect of the injunction was obviated by 
the parties by an agreement, whereby the conveyance was 
consented to upon condition that certain notes, secured by 
mortgage on the property, (given for the purchase price 
thereof,) should be deposited with one Hutchinson as trustee, 
to be held by him subject to the determination of the suit in 
which the injunction was issued. One of these notes was 
payable one day after date, without mentioning interest, and 
the two other notes were payable at a future day with inter- 
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est. While the notes and mortgage were thus put in the place 
of the property for which they were given, the injunction 
did not, of course, restrain the payment of the money to the 
trustee when it became due, nor does it appear that the 
trustee was prevented from receiving it, or from taking meas- 
ures to collect it. 

The defendant was ready to pay each of the notes at ma- 
turity, and held the money apart from his other money, and 
from other employment. When the note first due matured; 
the money was not tendered; when the next note fell due 
no tender was made, and when the third note matured the 
defendant offered to pay the trustee the principal of all the 
notes, with interest up to maturity, less four hundred dollars 
which he had advanced to Chandler on account of the notes 
while they were in the hands of the trustee; but the trus- 
tee refused to receive it in discharge of the notes, because it 
did not cover the whole amount of principal and interest te 
the time of the offer. When the suit in which the injunc- 
tion had issued was settled, the defendant renewed the offer 
to the trustee, who again refused to receive the money, for 
the reason that defendant declined to pay interest beyond 
the maturity of the notes. 

We find no unconditional tender by the defendant of the 
principal of the notes or either of them, nor even notice to the 
trustee or to the parties that the money was set apart and held 
in readiness to pay the notes, or either of them. So far as the 
injunction is concerned, its force was spent when all the 
parties to it by contract put in its place another security. 
It is not apparent that a payment of the money to the mort- 
gagee, and the surrender by the trustee of the notes and 
mortgage, however it might have put the plaintiff in the 
injunction suit to inconvenience, would have been in any- 
wise a violation of the injunction. The trustee and the 
parties to the transaction may have become liable to certain 
proceedings for a violation of the contract of trust and confi- 
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dence, but how would they have been guilty of a contempt 
of the injunction? The thing enjoined had been expressly 
waived, and new security had been given by contract for a 
non-performance of which a new remedy must have been 
pursued. Howard vs. Durand, 36 Ga., 346. The notes 
were given by the defendant here for the purpose of secur- 
ing the purchase money of the land purchased, and for the 
purpose of deposit with the trustee as security to the com- 
plainant in the injunction suit, and to be subject to the 
order of the court in that suit upon rendition of a final 
decree therein. The notes were voluntary agreements to 
pay money at specified times. When the note payable one 
day after date became due, it was chargeable with interest 
by law, and the law was part of the contract. There was 
interest to be paid on the other notes from their date by 
their expressed terms, and after they became due they bore 
interest according to law. Had it had been the intention of 
the parties that these notes should not draw interest, as is 
claimed, after they should become due and during the pen- 
dency of the injunction suit, we must presume that intention 
would have found expression in some manner ; but instead 
of this the contract was that interest should be paid until 
the notes were satisfied. The deposit of the notes with a 
trustee did not change their legal effect. The trustee was the 
trustee of the plaintiffs in this and the other suit and not of 
this defendant, and a payment or tender to the trustee would 
have worked a discharge of the defendant as effectually as 
if the notes had been in the hands of the payees and the 
payment or tender made to them. The upshot of the whole 
matter is that the defendant agreed to pay principal and in- 
terest, without reference to the character of the holder; that 
he has not been restrained by any legal process or order 
from so doing, nor from tendering the money if he saw fit 
to do so, and that he has neither paid nor tendered as he 
agreed to do, though the depositary of the notes was ready 
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to receive payment of them as they became due. That he 
was ready to pay is not what he engaged ; he agreed to pay, 
and failing to do so he is liable to all the consequences of 
the failure. 

The decree of the Circuit Court is reversed in so far as it 
denies, or fails to allow, the computation of interest on the 
notes from their maturity to the time of payment or tender 
of the amount due thereon according to their import, and a 
further decree will be made by the Circuit Court in accord- 
ance with this order and the opinion of this court in the 
premises. 








Witt1am H. Greson, APPELLANT, vs. Witi1am MrrcHeEt, 
ET ALS., APPELLEES. 


1. A suit by a co-surety against the heirs of a deceased co-surety for con- 
tribution is not barred by the statute of non-claim, the administrator 
having published the notice required by that statute and been dis- 
charged and the estate distributed before the cause of action accrued 
as between the sureties upon their bond. 


2. The presentation of such claim to the discharged administrator is of 
no effect. 

3. After the discharge of an administrator by due course of law and the 
distribution of the estate to the heirs, a suit in equity for contribution 
may be maintained against the heirs by a co-surety of the decedent, 
whose claim arose after the discharge, to the extent of the property 
or its value which came to the heirs. 


4. Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit in rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist vs. Filyau, 2 Fla. R., 94. 


Appeal from the Cireuit Curt for Gadsden county. 
The appellant, William H. Gibson, filed his bill in equity 
against the appellees, William Mitchell and Sarah V., his 
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wife, Thomas Mitchell and Frances C., his wife, William A. 
Scott, a minor, and Thomas Mitchell as guardian for said 
minor, Sarah J. Hutchinson, feme sole, and Benjamin F. 
Watson. The bill alleges that on the ninth day of Febru- 
ary, A. D. 1857, the said Gibson, together with one Thomas 
Scott, since deceased, became the securities of the said Ben- 
jamin F. Watson upon his bond as guardian of one James 
M. Gilchrist, a minor, and said Watson was thereupon ap- 
pointed and duly qualified as such guardian by a court of 
competent jurisdiction, and took upon himself the guardian- 
ship of the person and property of said minor. 

That on the day of , A. D. 1862, the said 
Thomas Scott, complainant’s co-surety, father of the de- 
fendants Sarah V. and Frances C. Mitchell, and William A. 
Scott, minor, and then husband of Sarah J., now Sarah J. 
Hutchinson, departed this life intestate, leaving a consider- 
able estate consisting of real and personal property; that 
said estate was administered upon by one P. A. McGriff, 
who, after having received a final discharge by the court 
appointing him as said administrator from the further ad- 
ministration of the same, turned over the residue of said es- 
tate to the legal heirs and distributees of the estate of the 
said Thomas Scott, deceased; that some time in the 
year 1872, and soon after the said James M. Gilchrist had 
arrived at the age of twenty-one years, complainant (ap- 
pellant) was notified by the said James M. Gilchrist that 
upon a final settlement between him and his guardian, the 
said Watson, the latter was largely indebted to him, and 
totally unable to pay, and that unless complainant (appel- 
lant) arranged to pay, and did pay to him the amount found 
to be due him by the said Watson upon final settlement be- 
tween them, that an action at law would at once be insti- 
tuted against complainant as surviving security upon the 
guardian bond above referred to. 

That upon ascertaining with certainty that the said Wat- 
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son would be indebted to his former ward upon final settle- 
ment of accounts in the sum of twelve hundred dollars and 
more, and the said James M. Gilchrist proposing to com- 
plainant (appellant) to take eight hundred dollars as a com- 
promise and full settlement of his demands against his 
former guardian, the said Watson, complainant, after hav- 
ing obtained legal advice upon the subject, and being ad- 
vised that in the event of a suit at law against him upon 
said bond a recovery for the whole amount would be ob- 
tained against him, (the said Benjamin F, Watson being be- 
ing wholly insolvent) proposed to the above named heirs at 
law and distributees of the estate of the said Thomas Scott, 
deceased, complainant’s co-security, who were, and still are, 
in the possession of the estate of said deceased, turned over 
to them by the said P. A. McGriff as administrator as afore- 
said, to make contribution or to join him in raising the sum 
of eight hundred dollars to pay the said James M. Gilchrist 
as a compromise and final settlement of his claim against 
the said Watson as guardian aforesaid, for which sum the 
estate of complainant, as well as the estate of the said 
Thomas Scott, deceased, would be eventually liable; that 
the said heirs and distributees of the said Thomas Scott, de- 
ceased, declined, and still decline, to accede to this reason- 
able and just proposition, or contribute any part or portion 
of said demand. 

That believing the proposition of the said Gilchrist mod- 
erate und reasonable, complainant, to avoid expense and 
litigation, on the day of . , A. D. 1872, paid 
said Gilchrist the sum of eight hundred dollars in full pay- 
ment and satisfaction of his demand against the said Wat- 
son on his said guardian’s bond, and defendants refuse to 
contribute the sum of four hundred dollars, with the legal 
interest due thereon from the date of payment by complain- 
ant to the said Gilchrist. 

The bill then alleges that the said Thomas Scott died 
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seized of certain real estate therein particularly described, 
which is now in possession of defendants (except Watson) 
as heirs and distributees of the said Thomas Scott; and 
prays that said estate be decreed to contribute the amount 
found to be due complainant on account of the payment by 
him above mentioned. 

The answer admits the execution of the bond as alleged 
in the bill, and that Thomas H. Scott died intestate at the 
time stated, leaving both real and personal property. It 
then alleges that afterwards, to wit: on theJst day of Janu- 
uary, A. D. 1863, letters of administration upon the estate 
of the said Thomas H. Scott, deceased, were in due form of 
law granted by the probate court, in and for Gadsden 
county, to one Patrick A. McGriff, and he did, in accord- 
ance with the requisition of the statute in such case made 
and provided, entitled “an act concerning wills, letters tes- 
tamentary, letters of administration, and the duties of exec- 
tors, administrators,” &c., by advertisement dated the 
day of , A. D. 1863, and published once a week for 
the space of four weeks in a newspaper printed in the 
county of Gadsden, and State of Florida, give notice to all 
creditors, legatees, and persons entitled to distribution of 
the estate of the said Thomas H. Scott, deceased, that their 
claims and demands would be barred at the expiration of 
two years from the publication of said advertisement, unless 
the same were exhibited to the administrator of the said 
Thomas H. Scott, deceased, within that time; and that the 
said bond was never presented or exhibited to the said Pat- 
rick A. McGriff as administrator as aforesaid by the com- 
plainant or any one else within two years from the publica- 
tion of said advertisement as aforesaid; and that the said 
Patrick A. McGriff as administrator as aforesaid has fully 
paid and discharged all of the claims and demands against 
the said Thomas H. Scott which were presented to him 
within the time aforesaid, and has distributed the remainder 
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of said estate among these defendants, and afterwards, to 
wit: on the 10th day of October, A. D. 1870, was in due 
form of law discharged by the said probate court in and for 
Gadsden county from the further administration of said es- 
tate. , 
A general replication to the answer was filed by com- 
plainant, but was afterwards withdrawn by consent of coun- 
sel, and the case heard upon bill and answer. 

After argument a decree was entered dismissing the bill. 
From this decree complainant appealed. 


H. F. Sharon for Appellant. 


If several persons are bound by a common charge, the 
liability being joint, and one pay more than his share, he is 
entitled to contribution from the rest. Adam’s Equity, top 
page 495, and note. 

The doctrine of contribution is not so much founded on 
contract as on the principle of equity and justice. Ib.; 
Campbell vs. Massier, 4 Johns. C. R., 334; 8S. C. Johns. C. 
R., 21. 

The surety who has paid the whole is entitled to receive 
contribution from all the others for what he has done in 
relieving them from a common burden. Story’s Eq. Jur., 
Sec. 492, and note; Spencer vs. Parry, 3 Adolph. & Ed., 
331; Brown vs. Lee, 6 Barn. & Cress., 698 ; Kemp vs. Fin- 
den, 12 Mees. & Welsb., 421; Amer. Chan. Digest, vol. 1, 
pp. 373-4-5. 

Where the ancestor binds himself and his heirs in an ob- 
ligation, the obligee may sue his heirs, but the heirs are not 
bound further than the assets descended to them. Bacon’s 
Abr., vol. 4, pp. 616, 617, 625, and notes; Amer. Chan. 
Digest, p. 295, §§39 and 45, p. 297, §55 ; Cogswell vs. Lyon, 
3 J.J. Marshall, 39; Leach vs. Gentry, 1 J. J. Marshall, 
349 ; Buford vs. Pawlings’ Exrs., 5 Dana, 289. 
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The heirs should be made parties. Story’s Eq. Pleading, 
Secs. 163, 173, 180, and notes; Knight vs. Knight, 3 P. 
Will., 333; Gawler vs. Wade, 1 P. Will., 99. 

The statute of “non-claim ” does not apply in this case. 

Where cause of action did not accrue until after the limi- 
tation expired, held not within the statute. Miller vs. 
Woodward, 8 Missouri, 176 ; May vs. Vann, 15 Fla., 553. 


R. B. Hilton, on same side, cited the following cases and 
authorities: 


May vs. Vann, 15 Fla., 553; Story Eq. Jur., §§492, 497 ; 
Dearing vs. Winchelsea, 1 White and T. L. E. Cases, 96, 
Am. Ed.; McKenna vs. George, 2 Rich. Eq., 15; Preston 
vs. Preston, 4 Grat., 89,90; 10 N. H., 489; 11 ib., 431; 1 
Parsons on Contracts, 35, 36, 5th Ed.; 1 Robinson Practice, 
442; 2ib., 439,440,441; 1 Greenleaf (Maine), 195; 4 Gray, 
437; 15 Ill., 159; 1 Met., 389; 12 ib., 480. 

Though the statute of limitations should be a bar to an 
action by the obligee against the Aews and representatives 
of the principal, yet that will not prevent a surety from 
maintaining an action against a co-surety for contribution. 
For the right to such action grows out of the original im- 
plied agreement arising out of their being co-sureties, &c., 
&c. 1 Rob. Prac., 492. 

And says Prof. Parsons: “The contract on which the 
assumpsit is founded” (in action for contribution which 
may be maintained even at law) “dates from the time when 
the relation of co-surety and obligor is entered into, although 
the cause of action does not arise until the payment. Hence 
the discharge of one of the joint debtors by whatever cause, 
from his direct liability to the creditor, does not relieve him 
in law any more than in equity from his obligation to in- 
demnify such of the remaining joint obligors as have borne 
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more than their original proportion of the debt. 1 Par. on 
Cont., 35, 36, 5th Ed. 


John W. Malone for Appellees. 


The record in this case raises the following questions : 

1. Can the liability of Thomas H. Scott to William H. 
Gibson, for contribution, be enforced in a court of equity 
against the heirs of the said Thomas H. Scott to the extent 
of the property received by them as their distributive shares 
from the administrator of the said Thomas H. Scott at the 
suit of the said William H. Gibson ? 

2. Is the claim or demand of the said appellant, for con- 
tribution, barred by the statute of non-claim ? 

Under the statute law of Florida sureties are bound to 
each other for a proportionable contribution of the amount 
of the instrument upon which they are sureties, and if any 
of them be compelled to pay any part of said instrument, he 
shall have his remedy by suit against his co-surety. Thomp. 
Dig., 348-9. 

Upon the payment by Wm. H. Gibson of the indebted- 
ness ot Benj. F. Watson to Jas. M. Gilchrist, the relation of 
creditor and debtor was created between Wm. H. Gibson 
and Thos. H. Scott, and this statute gave to Wm. H. Gib- 
son an immediate right of action against Thos. H. Scott for 
contribution ; and the right of action having accrued after 
the death of Thos. H. Scott, survived against his personal 
representatives. 

A right of action, which does not die with the person, sur- 
vives against the personal representative and not against the 
heirs of a deceased person. Williams on Executors, 1464, 
et seq.; Toller on Executors, 459, e¢ seq. 

Wm. H. Gibson would have encountered no legal obstacle 
in enforcing his right of action for contribution if Thos. H. 
Scott had been in life when it accrued; nor would he have 
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encountered any if the administrator of Thos. H. Scott had 
not been discharged when it accrued, for in the one case he 
could have enforced it against Thos. H. Scott himself, and 
in the other against the administrator. 

If the administrator of Thos. H. Scott had never been 
discharged, Wm. H. Gibson would have his right of action 
against the administrator and not against the heirs of Thos. 
H. Seott, although the administrator may have distributed 
all of the property of the intestate among the said heirs. 
Nor would the said heirs be necessary or proper parties to 
any action which Wm. H. Gibson might bring against the 
administrator to enforce his right of contribution. Telfair’s 
Extrs vs. Stead’s Extrs, 2 Cranch, 407. 

If Wm. H. Gibson cannot have the right of action for 
contribution against the said heirs during the continuance 
of the administrator in office, he certainly cannot have it 
against them after the discharge of the administrator from 
office. 13 Mass., 390; 14 N. H., 272. 

In the State of Florida the heir is not liable upon the 
bond of the ancestor, although expressly named therein. 2 
Fla., 94. 

Immediately upon the payment of the indebtedness of 
Benj. F. Watson to Jas. M. Gilchrist, a claim or demand 
accrued in favor of Wm. H. Gibson against Thos. H. Scott 
for contribution, and the statutes of limitation and non-claim 
commenced to run upon said claim or demand. May vs. 
Vann, 15 Fla., 557. 

If Thos. H. Scott had continued in life, he could have 
availed himself of the statute of limitations as a defence if 
Wm. H. Gibson had failed to enforce his claim or demand 
within the time limited by said statute; and in like man- 
ner, after the death of Thos. H. Scott, his personal repre- 
sentative could have availed himself of either the statute of 
limitations or statute of non-claim if Wm. H. Gibson had 
failed to enforce or present his claim or demand within the 
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time limited by these respective statutes. And we contend 
that the heirs of Thos. H. Scott, after the full administra- 
tion and distribution of his estate, and the discharge of his 
administrator, are entitled to the same benefit from these 
statutes as defences to this suit. 

The statute of non-claim commenced to run against Wm. 
H. Gibson’s claim or demand for contribution on the —— 
day of , A. D. 1872, the day on which Wm. H. Gib- 
son paid Benj. F. Watson’s indebtedness to James M. Gil- 
christ, and in two years from that date worked a complete 
bar to said claim or demand, because Wm. H. Gibson failed 
to present the same within the said two years. But it may 
be urged that there was no administrator to whom Wm. H. 
Gibson could present his claim during that time, and there- 
fore the statute of non-claim could not run against it. In 
answer to this we say that it should have been presented to 
the discharged administrator of Thos. H. Scott. 

Suppose that during and after the administration and dis- 
tribution of Thos. H. Scott’s estate, and the discharge of his 
administrator, Wm. H. Gibson had been under some one of 
the disabilities enumerated in the saving clause of the statute 
of non-claim, against whom would he have his remedy after 
the removal of his disability? Certainly against the dis- 
charged administrator of Thos. H. Scott, and the administra- 
tor would have his remedy against the heirs upon the refund- 
ing bond of the heir, which the law authorizes and contem- 
plates that he will take from the heir before making distri- 
bution of the property of the estate, in order to protect him- 
self against contingencies of this character. 

If then the claims of persgns laboring under the disabili- 
ties enumerated in the saving clause of the statute of non- 
claim must be exhibited to the discharged administrator 
within the time limited by said statute, after their disabili- 
ties are removed, to keep them from being barred, in like 
manner the claim of Wm. H. Gibson should have been ex- 
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hibited to the discharged administrator of Thos. H. Scott 
within two years after it accrued. 

Again, if the discharge of the administrator makes the 
heirs liable for this claim, then we contend that it should 
have been presented to them within the time limited by the 
statute for its presentation to the administrator, for the stat- 
ute of non-claim was intended for the protection of the heir 
in the peaceable enjoyment of the property derived from the 
ancestor, and should be construed liberally in his favor. 


Tue Curer-JusticE delivered the opinion of the court. 


Two questions are presented in this case. First, whether 
the statute of non-claim may be interposed as a bar to the 
complainant’s demand ; and, second, whether a bill in equity 
may be maintained against the heirs of a deceased co-surety 
for contribution, to the extent of the property descended to 
them from the co-surety ? 

The defendants are the heirs at law of Thos. H. Scott. 
His estate was administered and property distributed to the 
heirs, and the administrator was discharged lorg before the 
payment by Gibson of the money demanded, and before the 
cause of action had accrued upon the surety bond executed 
by Gibson and Scott. The administrator had given due 
notice of the presentation of claims according to the statute. 

First. It is claimed on the part of the appellees that the 
claim was barred because it was not presented to the admin- 
istrator within two years from day of notice; and because 
it was not presented to the discharged administrator within 
two years after the cause of action accrued. 

It was settled in this State by the case of May vs. Vann, 
15 Fla., 553, that as between co-sureties the relation of 
debtor and creditor does not exist until payment by one of 
the sureties, and that the statute of non-claim does not affect 
the rights of a co-surety who has paid the joint debt after 
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the expiration of the two years mentioned in that statute. 
In addition to the authorities cited in that case, that of 
Sibley vs. McAlister, 8 N. H., 389, may be referred to, with 
its citations, as very strongly establishing the correctness of 
the rule. 

We can see no force in the suggestion that the claim 
should be presented to the discharged administrator. With- 
out some statutory provision making such a proceeding 
necessary or proper, there can be nothing effected by such 
action. The administrator having been discharged, he is 
functus officio, and no act of his can affect the rights of the 
parties. He is no longer the representative of the deceased. 

Second. The demand of the complainant having ac- 
crued, by his payment of the money which had become due 
by virtue of the joint obligation, after the discharge of the 
administrator and the “distribution of the property to the 
heirs, the complainant proceeds against the heirs to reach 
the property of the intestate in their hands. 

It is said that this suit cannet be maintained because, as 
was decided by this court in Gilchrist vs. Filyau, 2 Fla., 94, 
an action cannot be maintained against the heir upon the 
bond of the ancestor. That, however, was an action of debt 
upon the bond, seeking to charge the heir personally upon 
the covenant, and to recover a judgment for money due by 
the breach of the condition, without reference to the property 
descended ; and it was properly held that in this country 
the action could not be maintained. That is not this case. 
This is substantially a proceeding to reach the property of 
the co-surety, or its proceeds, as a fund primarily liable to 
the payment of his debts, and the jndgment sought by the 
bill is that the estate in the possession of the heirs shall be 
made te contribute rateably the proper proportion of the 
umount paid on account of the joint liability. 

In Cox’s heirs vs. Strode. 2 Bibb, 273, it is held that at 
common law the heir who had aliened the land descended 
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before suit brought, might discharge himself by pleading 
nothing by descent at the sueing of the writ, but a court of 
equity held him responsible for the value of the land de- 
scended. (Citing 2 Atk., 204; 1 P. Williams, 777; 2 
Saund., p. 7,n. 2.) And if there be no administrator the 
complainant may proceed against the heir. 

In Ellis vs. Gosney’s heirs, 1 J. J. Marshall, 346, there 
was no personal representative of Mrs. Gosney. Her heirs 
or devisees were held responsible for her undertakings and 
liabilities to the extent of the property acquired by descent 
or will from her. The heirs were not expressly bound by 
the covenants, and could only be sued at law with the per- 
sonal representative. It was, therefore, proper to sue them 
in chancery. It was, therefore, ordered that the value of 
the property devised be ascertained, &c. The same princi- 
ples are enforced in Couchman’s heirs vs. O’Bannon, and 
same vs. Slaughter, 1 Marshall, 387, 388. 

It was held in Buford vs. Pawling’s Ex., 5 Dana, 283, 
that heirs and devisees are responsible for the undertakings 
of their ancestor or testator, to the extent of the estate ac- 
quired by descent or devise from him, because the land was 
assets in his hands subject to the payment of debts, and the 
chancellor held him liable if he aliened it. 

We have examined all the authorities cited by counsel on 
both sides in this case and ‘many others, and we find ample 
support for the doctrine referred to, and nothing essentially 
conflicting with it as affecting the case at bar. Co-sureties 
are expressly bound to contribute pro rata the amount paid 
by each to the relief of all. (Act of Feb. 14, 1835; Th. 
Dig. 348.) And real estate is declared by statute to be 
assets liable to be sold for the payment of debts. The lands 
of the co-surety, Scott, have not ceased to be liable for the 
payment of his liabilities, according to the case presented 
by the bill and answer. 

The bill of the appellant should, therefore, be sustained, 
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and the decree of the Circuit Court dismissing the bill is ° 


reversed. 





Yau Trvsrens of THE INTERNAL ImMpRovEMENT Founp, Ap- 
PELLANTS, vs. Toe Sr. Jonns Ramway Coypany, Re- 
sPONDENT. 


i. The Legislature intended that the trust created by the 2d section of 
the Internal Improvement Act should be subject to, and to some ex- 
tent eantrolled by its subsequent provisions. 

2. The 29th section of this act reserving to the General Assembly the 
power fo grant alternate sections of swamp and overflowed lands to 
railroud companies to the extent therein mentioned, operated as a 
limitation upon the trust and the power of the Trustees. 

3. The 13th section of the charter of the St. Johns Railway Company do- 
nating alternate sections of swamp and overflowed lands to this com- 
pany for six miles on cach side of its road, harmonizes with the prin- 
ciples and purposes of the act of Congress granting these lands and 
with the express provisions of the Internal Improvement Act of this 
State, and does not impair the obligation of any contract between 
the creditors of the trust fund and the State or Trustees of the Inter- 
nal Improvement Fund. 

t. The power of one Legislature is not limited by the act of an antecedent 
one, unless the act of the first is of such character as to call into oper- 
ation 2 constitutional limitation upon the power of the second. The 
Internal Improvement Act is not organic law. 


Appeal from the Circuit Court for St. Johns county. 

The bill alleges the organization of the company in pur- 
snance of the provisions of its charter, the location of its 
road within the limits prescribed therein; that the company 
eaused maps, plats, and diagrams to be made showing the 
line of said road, the connections, distances of township, 
range, or section lines, as required by the seventh section 
of said act, and designating the odd sections in fractional 
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sections within six miles on either side of the road, and of 
the termini thereof, and forwarded and filed with the offi- 
cer required by law copies thereof. It further alleges the 
commencen:ent of the work of construction within the time 
prescribed in its charter, and its continuation up to the time 
when it was interrupted and stopped by the belligerents in 
the late war between the States. 

That at the time of this interruption the whole road had 
been graded to within one mile and a quarter of St. Augus- 
tine from Tocoi; that'the iron for the road had been purchased 
by the company, and a large portion received at Tocoi and 
distributed as far as the eleven mile station; and that iron 
had been continuously laid down from Tocoi for four miles 
and a half in the direction of St. Augustine; and that the 
work of buying cross-ties, stringers, aud iron was being car- 
ried on until after the commencement of the war between 
the States. That the iron at Tocoi, and a portion of that 
which had been laid down, was carried away, and an expen- 
sive passenger and other cars, depots, houses, turn-tables, 
and a trest!e near the eleven mile station were destroyed by 
some of thy belligerents. That before its work was inter- 
rupted and broken up by the operations of the military 
forces, the company was carrying the United States mails, 
passengers, and freight from Tocoi to the eleven mile sta- 
tion by rail, partly iron and partly wooden, and thence by 
other conveyances to St. Augustine; and that but for the 
operations of the war the road would soon have been com- 
pleted, and transportation by rail have been furnished the 
entire distance of fifteen miles to St. Augustine; that in 
consequence of the disasters caused by the war, and the 
general prostration of the finances of the country, the com- 
pany was greatly hindered and delayed in the completion 
of its road atter the war, but as soon as it could partially re- 
cover from its losses it recommenced the work of construe- 
tion of the road, and betore the 235d of December, 1871, had 
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the remaining part of it graded and wooden rails laid down 
to St. Augustine, so that daily trains were run, carrying 
mails, passengers, and freight from Tocoi to St. Augustine, 
partly by steam and partly by horse power. That up to 
that time the cempany had been unable to replace the iron 
which it had lost, but that in the manner before stated it 
had substantially complied with the meaning and intent of 
its charter. That as soon as it could be done, in the pros- 
trate condition of the company, iron was procured and laid 
down on the entire length of the road, new engines and ears 
purchased, and that the road was thoroughly equipped and 
in good running order by the day of , 1874. 
That it was not on account of any negligence of the com- 
plainant that the road was not completed within the time 
prescribed in its charter, but because of the secession of the 
State. That the State in accordance with its settled policy, 
and in consideration of the greatly increased value which 
the construction of the St. Johns Railway would give te the 
adjacent State lands, and also to the property of the citizens 
of St. Augustine and St. Johns county, granted to said rail- 
road company, for the purpose of aiding in the construction 
and equipment of its railway, all the rights, powers, and 
privileges, title and interest, of the State of Florida in the 
alternate sections of land, embracing the odd sections or 
fractional sections of land, the adjacent line of which is 
within six miles on each side, and from the termini of said 
road, the fee simple title of such land to vest in said com- 
pany as the work of the road progressed, that is to say, 
whenever one-sixth of the whole length of the road should 
be completed, then one-sixth of the land so granted should 
vest in said company absolutely in fee simple, to be disposed 
of by sale or otherwise as the company might deem most 
for the intérest thereof, and also provided that for every 
one-sixth of said road so completed one-sixth of the lands 
so granted should vest in said company. That hy the 8th 
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section of its act of incorporation the right of way of four 
_ hundred feet on each side of said road was also granted to 
this company to vest in it as fast as the road was continu- 
ously graded. 

That the right to make such grants as are contained in 
said charter was reserved in the 29th section of the “ inter- 
nal improvement act ;” and that the Legislature had power 
_ under said section to grant the alternate sections of the 
_ swamp and overflowed lands for six miles on each side of 
any such road which they might thereafter charter; that 
_ the St. Johns Railroad Company had in every respect com- 
plied with the provisions of this act in respect to drainage. 

That the State has recognized the right of this company 
_to exercise and enjoy the franchises granted in its charter ; 
and that no forfeiture of any right or privilege has ever 
; been claimed or adjudged, but that the State has acquiesced 
, in and confirmed the exercise of the rights and privileges 
_ conferred under its charter by permitting the company to 
" proceed to the full completion of its part of the contract in 
, the complete construction and equipment of its road. That 
’ the value of the Internal Improvement Fund is much greater 
, than all of its present liabilities ; and that the grant to this 
‘ * company under its charter has increased the value of the 
even sections belonging to the fund which were before al- 
,, most valueless. That the company having fulfilled its con- 
,, tract by the building, equipping, and keeping in good run- 
‘ " ning order the said road, and complied with the require- 
_ments and consideration mentioned in the act, the right 
_ of way, as well as the odd and fractional sections granted 
‘in its charter, vested in the company in fee simple. 

The bill then charges that the taking and selling these 
,, lands by the Trustees of the Internal Improvement Fund 
" for the benefit of that fund was in violation of the charter 
of the company, of the Constitutions of the United States 
“and State of Florida, by taking private property for public 
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use without compensation and without due process of law, 
and prays that the grant of the lands to the company may 
be decreed to be valid, and that the title to the same has 
vested in it in fee simple, and for injunction, account, and 
the payment to the company of the proceeds of such of said 
lands as had been sold by the Trustees. 

The answer, filed March 2, 1876, by the Hon. W. A. 
Cocke, being solicitor fur defendants, does not contradict 
anv of the material allegations of the bill, but admits that 
the 13th section of the act incorporating the company 
grants to it all the right, title, and interest of the State 
of Florida in the lands therein mentioned, 

It then alleges that this 13th section is illegal and inope- 
rative, and carries with it no rights to the St. Johns railway 
tor the alternate sections of land claimed in the bill; that 
these lands had irrevocably passed to the Trustees of the 
Internal Improvement Fund by the act of January 6, 1855, 
as a trust fund, to be strictly applied according to the pro- 
visions of said act. 

It alleges further that the purposes of the trust are fully 
set forth and defined in the 4th section of said act, and that 
the lands cannot be given away so as to impair the definite 
purposes of the trust until it is accomplished. It admits 
that by the 29th section of this act it does appear that 
the power was given to the General Assembly to grant 
alternate sections of the swamp and overflowed lands for 
six miles on each side of any railroad that may hereafter 
be chartered, but alleges that this section is in contravention 
of the great and-leading purposes of said act, and not only 
inconsistent with.the trust, but that any construction which 
would give it the operation prayed for in the bill, would de- 
stroy the privileges of the trust, and give to subsequent 
Legislatures the power of impairing, if not destroying, the 
purposes of the act. That if the 29th section is capable of 
bearing the construction put upon it by complainant, yet, 
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nevertheless, they are not entitled to its provisions under 
the 30th section, which deprives any company of the bene- 
fits of said act failing to grade twenty miles of their road 
within four years from the filing of their acceptance of its, 
terms, and the defendants deny that the complainant ever 
did comply with sections 30 and 6 of said act. 

The answer then alleges that there are heavy debts rest- 
ing over the property belonging to the trust fund, and a 
judgment for a very heavy amount, which it submits is a 
lien on the fund until paid, and that the lands mentioned in 
the bill are in the legal custody and control of the Trustees 
of the Internal Improvement Fund. 

The case was submitted upon the bill, answer and exhib- 
its in the court below, which, by its decree, affirmed the 
title of the company to the right of way and lands men- 
tioned in the bill, and enjoined the defendants, the Trustees 
of the Internal Improvement Fund, from selling or dispos- 
ing of said lands, or from interfering in any manner with 
the company in the use, occupation, or disposal of the same. 

From this decree the defendants appealed. 


Geo. P. Raney tor Appellants. 


The internal improvement act vested in the Trustees of 
the Internal Improvement Fund irrevocably all of the 
swamp and overtiowed lands granted the State by the act of 
September 28, 1850, for the purpose of aiding the construc- 
tion of the lines of railway and the canal mentioned in the 
4th section of the internal improvement act. 

No reservation of any right to appropriate any of said 
lands to any other purpose until after the railroad compa; 
nies indicated by the provisions of said act should for five 
consecutive years pay six per cent. on the capital stock paid 
in and the interest on the bonded debt, and apply the sum 
of one per cent. yearly to a sinking fund, (sec. 27,) was 
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made, except that contained in the 29th section of said act. 
This reservation was a power for the General Assembly to 
grant to railroad companies subsequently chartered the al- 
ternate sections of said lands for six miles on each side of 
their roads, on the compliance by said companies with the 
provisions of the internal improvement act as to the man- 
ner of constructing the road and drainage. 

The manner of constructing the roads is particularly 
shown by the 6th section of such internal improvement 
act; and among other requirements, that the gauge should 
be five feet, the iron weigh not less than sixty pounds per 
lineal yard, as well as others, which will appear upon refer- 
ence to said 6th section. 

Chap. 734 of Laws of Fla. (Act of 1855) provided that 
the details of construction specified in said section, ex- 
cept the sixth specification therein, might be modified by 
the consent and approval of the Trustees of the Internal 
Improvement Fund, in so far as the companies accepting 
the provisions of said internal improvement act were con- 
cerned. 

The pleadings show that there has been no compliance by 
the appellee with the requirements of said 6th section of the 
internal improvement law except as to drainage. 

These lands having been vested in the Trustees as above 
stated, no diversion could be made of them for any purpose 
or upon any terms or conditions other than those stated in 
the said 29th section, until the juncture contemplated by 
the 27th section had been reached. The pleadings do not 
show that any such juncture had been reached, but do show 
that the fund had become involved, which fact is also shown 
by the laws of Florida. 

The right to have the Internal Improvement Fund applied 
strictly in accordance with the terms of the internal im- 
provement act, had become a vested right in the trustees of 
the fund for the benefit of all persons who might be holders 
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of any bonds endorsed by them and for all creditors of the 

same, and it was not competent for the Legislature to divert | 
any part of said fund, except as allowed by the 29th section 

of said act, and any act or law pretending to so do is a nul- 

lity to this extent. 

Assuming that it was the intention of the charter act of 
the appellee to permit the appellee to acquire any lands of 
the fund without complying with the requirements of the 
internal improvement law, we submit that the said charter 
act was unconstitutional. Cooley’s Con, Lim., 126 ; Fletcher 
vs. Peck, 6 Cranch, 87; Winter vs. Jones, 10 Ga., 190; 
Chesapeake & O. C. Co. vs. BL & O. R. R. Co., + Gill & 
John., 1. 

A compliance with the requirements of the internal im- 
provement law, as to the construction of the road of any 
company claiming alternate sections under said 29th section, 
is a coudition precedent to the vesting of the title to such 
lands, and the pleadings show that this condition was never 
performed, and consequently no title has ever passed from 
the Trustees or vested in the appellee. Railway Co. vs. 
Preseott, 16 Wall., 603; Comyns vs. Latimer, 2 Fla., 71; 
Jenkins vs. Noel, 3 Stewart, 60; U.S. vs. Baisdon, 11 How- 
ard, 85. 

The pleadings show that the appellee company did not 
comply with the requirements of its charter act by complet- 
ing within five years its road, according to the specifications 
and requirements of its charter. 

The charter act of the appellee does not expressly repeal! 
the 6th or 29th sections of the internal improvement law, 
and every presumption should be indulged against an inten- 
tion to repeal any part of said law. The charter act should 
be construed, if possible, so as not to come under the charge 
of having been intended to violate vested rights. Erwin vs. 
Moore, 15 Ga., 351; Lee vs. Foreman, 3 Metc., 114; Blain 
vs. Bailey, 25 Ind., 165; Cass vs. Dillon, 2 Ohio St., 607. 
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James M. Baker for Appellee. 


The St. Johns Railway Company was chartered by act of 
Legislature passed in 1858. See pamphlet laws, 91. That 
under the provisions of the 13th section of said act the said 
railway company are entitled to alternate odd sections lying 
within six miles on either side of said road and the termini 
thereof; also the right of way specified in charter. That 
said charter was a valid contract between the State of Flo- 
vida and said company, made upon good and sufticient con- 
sideration therein expressed. 16 Wallace, 232; 6 Cranch, 
137; 4 Wheaton, 518. That the 29th section of the internal 
improvement act authorized the Legislature of the State to 
make grants of alternate sections of lands for building rail- 
roads not belonging to the system of internal improvements 
adopted under the said act. See Act. 

It is claimed by the Trustees of the Internal Improve- 
ment Fund that the said grant to the St. Johns Railway 
Company was in violation of the’internal improvement act, 
and impaired the obligation of the contract vesting certain 
lands in them as such Trustees. Cooley on Con., 357. 

That said section 29 being a reservation of power to the 
State, all persons contracting with the State or the Trustees 
are charged with notice of such reserved power over the 
fund. 

The powers exercised in making said grant were not in 
violation of or inconsistent with the provisions of said act, 
but were in furtherance of a well-considered system of inter- 
nal improvements for the development of the State. 

It was understood and agreed in the argument of this case 
in the court below that no forfeiture of charter by the com- 
pany would be claimed, and that the road was built and the 
lands granted were set apart as alleged in the bill, and the 
case was submitted on bill and answer to save time and se- 
cure .a hearing before the next term of the Supreme Court. 
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The only questions submitted to the court below were— 
first, that the act granting the lands was unconstitutional as- 
impairing the obligations of a contract ; second, that the St.. 
Johns Railway was not built in accordance with the provis- 
ions and specifications of the internal improvement act: 

The 29th section of the act is deemed sufficient answer to: 
the first objection. If the Legislature had reserved the right 
to make the grant, they had the power to specify the terms 
and restrictions which would constitute the consideration. 
One Legislature had no right to limit or restrict the action: 
of a subsequent one in the discharge of a constitutional func-- 
tion or power. Cooley on Con., 125, and note. 

If the Legislature of 1858 had the right to make such 
grant of land for a specified purpose, such as the building 
of a railroad, they had the right to fix and regulate the re- 
strictions and terms. 

If any terms were specified in the reservation of power in: 
the 29th section, the subsequent Legislature had the right to: 
modify and change them, if deemed advisable. 

That such change would not interfere with vested rights 
under the act; the power to make the grant being admitted, 
the manner, terms, specifications, and considerations were 
matters solely between the State and the grantees, as they 
were the only parties interested. 

It is contended that no land could vest in this company 
under said grant under the terms of the internal improve- 
ment act until twenty or thirty miles of the road should be: 
completed, and that this road being only fifteen miles long, 
no land could vest, which, if correct, would defeat the grant. 
The Legislature, however, in the exercise of its power, au- 
thorized the grantees to take on the completion of every 
two and a half miles or one-sixth of the whole road. 

The charter changed the restrictions and specifications of 
the act of 1855. 

The road being short and of no great commercial impor: 
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tance, the charter only required sufficient weight of iron to 
‘transport all the freight and passengers offering between the 
termini of the road. 

The legislative grant in this case left nothing further to 
be done by the State or its agents; the act itself was the 
grant, no deed was required. The contract could not be 
revoked by the State unless for want of consideration ; the 
contract is considered in such cases executed. Potter on 
Dwarris, 475. 

Whether a law is void for repugnancy to the constitution 
is at all times a question of delicacy which ought seldom, if 
-ever, to be decided in the affirmative in doubtful case. Pot- 
ter on Dwarris, 65. 


Jupex Wurrr, of the Second Circuit, (sitting in the place 
of Mr. Justice Westcott, disqualified,) delivered the opinion 
of the court. 


There are two questions involved in this case— 

First. Whether the 13th section of the St. Johns Railway 
charter granting swamp and overflowed lands to this eom- 
pany is unconstitutional, as impairing the obligation of con- 
tracts arising under the internal improvement act of Jan- 
uary 6, 1855? 

Second. Whether the St. Johns Railway was constituted 
in accordance with the provisions and specifications of the 
internal improvement act; and, if not, whether the doing of ’ 
this was a condition precedent upon which the grant to it 
should take effect ¢ 

The lands granted to the company are a portion of those 
which were granted to the State by act of Congress of Sep- 
tember 28, 1850. This act specifies the object and condi- 
tions of the grant, and the Supreme Court of the United 

‘States, commenting on it, says: “It is not doubted that the 
grant by the United States to the State, upon conditions, 
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and the acceptance of the grant by the State, constituted « 
contract. All the elements of a contract met in the trans- 
action, competent parties, proper subject-matter, sufticient 
consideration, and consent of minds. This contract was bind- 
ing upon the State, and could not be violated by its legisia: 
tion without infringement of the contract. The grant re- 
quired the State to appropriate the lands granted to the 
purpose of reclaiming them.” McGhee vs. Mathis, 4 Wal- 
lace, 155. 

From this case we see that it was the opinion of the Su- 
preme Court of the United States that any disposition ot 
the lands for objects and purposes other than those of the 
grant, and in such a manner as to defeat these, would be w 
violation of this contract. This leads to the inquiry wheth 
er the act of the Legislature consolidating them with the 
lands granted to the State for internal improvement pur- 
poses, and vesting them in trust under the second section. 
was enacted with a view and intention of carrying inte 
effect the contract entered into under the aet of Congress. 
It cannot be supposed that the Legislature by this act in- 
tended tu violate this contract, but it must be assumed that 
the contrary was their intention. 

By referring to the act of Congress, we find that the ob 
ject of the grant was to enable the States to reclaim these 
lands for settlement and cultivation, and the means of doing 
this, as pointed out in the act, was by the use of the pro 
ceeds of these lands, or the appropriation of the lands in 
kind. The only condition annexed to the grant was that 
they should be applied exclusively,so far as necessary, ti- 
the purpose of reclaiming said lands by levees and drains. 
Wherever these means were not necessary, a full discretion 
was left to the States in the choice of other means, not in 
consistent with the grant, which they might deem most 
appropriate to carry into effect its object. Some of them 
might be best reclaimed by means of drains, some by levees. 
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and some by both combineJ. But the States in which they 
were situated were necessarily to be the judges and to have 
the power of determining the necessity of either, or both 
modes; or whether the object could be better accomplished 
to any extent by other methods. 

It is true, that the leading object of the Legislature in 
passing this act seems to have been to provide for and en- 
courage a liberal system of internal improvements in this 
State, and for this purpuse they set apart all of the internal 
improvement and swamp and overflowed lands acquired by 
the grant, and declared them to be a separate and distinct 
fund, to be strictly applied according to the provisions of 
the act. (Section 1.) For the purpose of assuring a proper 
application of this fund for the purposes therein declared, 
they vested these lands in five trustees, by the second sec- 
tion, to be held by them én trust for the uses and purposes 
thereinafter provided. The leading and primary use and 
purpose thereinafter provided, to which the fund was made 
applicable, was to aid in the construction of those lines of 
road and canal mentioned in the 4th section, and which 
have been held by this court in all of its adjudications of 
this act to be a State system. The terms, conditions, and 
manner in which this aid should be extended to roads which 
might accept its provisions were prescribed in the act. An- 
other use and purpose for which this fund was set apart and 
to which it was made applicable was that provided in the 
16th section. Finally, these lands were to be applied in 
such manner as might be directed by the Legislature upon 
the contingencies mentioned in the 27th section. But all 
of these uses were intended to be subject to the power re- 
served to the General Assembly in the 29th section of the 
act to grant alternate sections of the swamp and overflowed 
lands, for six miles on each side, to such railroads to be 
thereafter chartered, as they might deein proper. 

We have now the grant by Congress, ita objects. aad the 
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legislative action and power over the subject, and we are of 
opinion that in passing this act, the Legislature intended as 
one of its main objects to carry into effect the purposes of 
this grant. If this intention can be collected from the act, 
it must control its construction. That such was its inten- 
tion is evident from the 16th section, which provides that 
“‘the trustees shall make such arrangements for drainage of 
swamp and overflowed lands as in their judgment may be 
most advantageous to the internal improvement fund and 
the settlement and cultivation of the land.” 

This is one of the modes of reclaiming these lands pointed 
out in the act of Congress. This intention is further evi- 
dent from the 29th section, in which the power to grant 
alternate sections is reserved to the General Assembly, which 
is limited to this class of lands granted by Congress, and 
must be construed in reference to this grant, and as one of 
the means of reclaiming it. 

It is clear from these provisions that the Legislature in- 
tended that the trust ereated by the second section of this 
act should be subject te, and to some extent controlled by 
its subsequent provisions. 

As further evidence of this we refer to the 28th section, 
in which the right of way is granted, and to the 15th sec- 
tion, in which the alternate sections of State lands for six 
miles on each side are granted to the different companies 
which might thereafter construct portions of the lines of 
road indicated in the 4th section, “* but the title to the same 
shall not vest in the company except as the road progresses, 
and not until thirty miles are completed, when the company 
may sell one-half of the same within said thirty miles, and 
on the completion of thirty additional miles, then they may 
sell the balance of their lands remaining unsold in the first 
thirty miles, and so on for each division of thirty miles until 
the road is completed.” It will be noticed that the grant ot 
the right of way is unconditional ; that of the alternate sec- 
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tions was to take effect upon the contingencies mentioned 
in the 15th section. Nothing further was left to be done by 
the State or the Trustees to vest the title of these lands in 
the companies; it was a present grant to take effect as the 
work progressed. 

What stronger evidence could be given than that drawn 
from these sections, that the Legislature intended that the 
trust created by the 2d section of the act should be subject 
to, and to some extent controlled by, its subsequent provis- 
ions ? 

If correct in the position that the Legislature intended by 
this act to execute to some extent the contract arising under 
the act of Congress, and that they intended that the trust 
created by the 2d section of the internal improvement act 
should be subject to, and to some extent controlled by, its 
subsequent provisions, then the importance of the reserva- 
tion of the power over this subject in the 29th section be- 
comes more striking and apparent, as a necessary means of 
more fully carrying into effect the purposes of the grant by 
Congress. 

It must be borne in mind that a very small portion of the 
lands vested in the Trustees were donated for general inter- 
nal improvement purposes, not exceeding five hundred thou- 
sand acres; much the larger portion, probably nineteen- 
twentieths of them, was donated under the grant of the 
swamp and overflowed lands. When this vast domain is 
considered, much, if not most, of it lying out of the reach 
and beyond the influence for development of the great and 
leading works indicated in the 4th section, it would have 
been singular if some such power had not been reserved. 
No more efficient mode of reclaiming them could have been 
devised than that of constructing lines of railroad and 
canals through them, thus rendering them accessible to set- 
tlers, furnishing transportation for their productions, enhanc- 


ing the value of the adjacent lands, and making these avail- 
35 
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able for the fund and leading purposes of the trust, which 
would otherwise be valueless to it ; and as such works pro- 
ducing such results are ordinarily beyond the capacity of 
individual capital and enterprise, it was a wise provision of 
the act to reserve the power and authorize the use of these 
lands for such purposes by granting portions of them 
to corporations, which, by combination of capital, could 
more successfully accomplish those objects. Railroads, 
more than any other modern institution, are considered 
the great developers of new countries, by hastening their 
settlement and rapid improvement, and in a State, situ- 
ated as is a large portion of ours, with its greatly-diver. 
sified climate and varied productions, but much of it in- 
accessible for want of transportation, no one can esti- 
mate the value which such works would add to these 
lands and the resulting advantages to the fund, to say noth- 
ing of their influence in sustaining the roads which were 
the primary objects of the trust. This view of the law is 
sustained by sound reasoning, and no doubt influenced and 
controlled the body which devised and adopted the internal 
improvement act. 

The present is the first case in which the reserved power 
of the Legislature over this fund, under the 29th section of 
the act, has been brought in question. 

It is contended that the Legislature had no power to make 
the grant to the St. Johns Railway Company under the 13th 
section of its charter, because a previous Legislature had 
vested the lands so granted in the Trustees of the Internal 
Improvement Fund, and that they have become bound to 
the creditors of this fund by the terms of this contract, and 
that the 13th section is a diversion of a part of this fund 
from the purposes of the trust, and is, therefore, inoperative 
and void, because it impairs the obligation of said contract. 

This court, in the case of Gonzalez vs. Sullivan, (reported 
in this volume) held “that the acceptance of the provisions 
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of the internal improvement act by those companies consti- 
tuted such act, its requirements and benefits a portion of- 
their several charters, and that such requirements became 
a law of their being.” 

We add that these companies, their creditors and the 
trustees, acquired all of the rights confirmed by this act, sub- 
ject to its restrictions and reservations, which formed a part 
of the law of their contract with the State when they ac- 
cepted its provisions. : 

All of the lands vested in the Trustees were pledged to 
the purposes of the trust, except such as the Legislature 
authorized to be otherwise applied, and these exceptions 
apply exclusively to the swamp and overflowed lands. These 
are the lands granted to the St. Johns Railway Company 
under the 13th section of its charter, and the grant is strictly 
within the limits and only of the lands named in the 29th 
section, which reserved the power to the Legislature to make 
the grant. If they vested in the Trustees, they did so sub- 
ject to this reserved power of the Legislature to dispose of 
them in the manner and for the purposes mentioned in the 
13th section of this charter. 

This section is a contract between the State and this com- 
pany, based upon a valuable consideration which the com- 
pany has performed on its part, and the trust fund has de- 
rived its benefits in the enhanced value of the even sections 
which remain to the fund within the limits of the grant, 
which was a part of the consideration stipulated in the act. 

In the case of Gonzalez vs. Sullivan, the court, in com- 
menting on the case of Bailey vs. The Trustees, (10 Fla.,) 
say: “ A holder of bonds before that time, issued under the 
third section of the act, sought to enjoin such appropriation 
of the fund, (to improve the navigation of a river) and the 


court held that he was entitled to such injunction. The. 


ground of its action was that the measure of the right of the 
holder of the bond was the act of 1855; that upon the sale of 
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the bonds therein authorized rights became vested, a con- 
tract was brought into existence ; that the terms of the law 
measured its obligation; and that the act appropriating 
funds for the improvement of a river was a violation of this 
contract in that it diverted a portion of the funds pledged 
for the payment of the bond contrary to the terms of the 
law;” and they add: “That case was authority for the posi- 
tion that an antecedent bondholder can set aside or enjoin 
an appropriation of the fund for any purpose to which it 
was not applicable at the time that his right as a bond- 
holder attached. That was the true question in the case, the 
equity of the bondholder, the cestuz que trust, was held effec- 
tive to restrain and limit the power of the Trustees to the 
terms of the law as it was when his right accrued, and 
when the obligation of his contract attached.” The law as 
it stood when the right of the creditor in this case accrued, 
and when the obligation of his contract attached, declared 
in express terms “ that the alternate sections of the swamp 
and overflowed lands for six miles on each side may be 
granted by the General Assembly to such railroad compa- 
nies, to be hereafter chartered, as they may deem proper.” 
This was but a retention by the Legislature of its original 
power over the subject to the extent mentioned in the act, 
and to this extent operated as a limitation upon the trust 
and the power of the Trustees. It was notice to the credi- 
tor of the power therein reserved, was binding upon the 
Trustees, and entered into and became a part of the condi- 
tion of the contract under which the bonds were issued and 
the creditor took them. They contracted with a view to this 
reservation and subject to the exception of these lands from 
the funds pledged. These are “the terms of the law as it 
was when his right accrued and when the obligation of his 
contract attached.” It did not in any respect change the 
character of the trust, or in any other manner limit it. It but 
more clearly defined it by pointing out the limitation which 
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the Legislature intended to place upon it. Thus limited 
this power cannot be used to impair or defeat the trust, as 
contended by the appellants, but was intended and may be 
made to promote its objects by enhancing the value of the 
alternate sections remaining in the fund, and thus improv- 
ing the trust property. 

In the case of Gleason vs. The Trustees, this court held 
that it was the duty of the Trustees to improve the trust 
property. The court say: “The error of the defence here 
made by the Trustees is the conception that a contract to 
improve the trust estate by using a portion of it to render 
the balance more valuable in the manner authorized by the 
act; in other words, using a portion of the fand, or a por- 
tion of the land itself, to make the other more advahtage- 
ous, is a violation of the trust. The construction contended 
for would render the Trustees powerless to drain one acre 
of the millions of acres of swamp lands now in their hands, 
thus preventing their improvement, and would prevent 
them from carrying out the manifest policy and spirit of the © 
law on the subject. The performance of this contract, (for 
the drainage of lands) so far as appears from the face of the 
bill, is no diversion of the trust fund; it is its simple im- 
provement in a manner authorized by the law of the trust.” 
15 Fla., 398-9. 

So we think that the grant to the St. Johns Railway 
Company was but carrying out the true spirit and policy 
of the law on this subject, which we have seen was two- 
fold, to reclaim these lands by granting the alternate see- 
tions as authorized by the 29th section, and by the use of 
this as one means to improve the trust estate in aid of the 
internal improvement system inaugurated by the act. 

It would not be straining the law too far to say that the 
Legislature also intended by this means to extend to the re- 
mote and inaccessible portions of the State the benefit of 
this class of improvements. It is manifest then that the Leg- 
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islature intended to dispose of these lands in the various 
modes pointed out in this act in such a manner as to carry 
into effect the object of the grant by Congress, and at the 
same time to provide for the objects of the trust created by 
this act. To strike out the 16th and 29th sections would 
render the act obnoxious to the constitutional prohibition 
to the States forbidding the passing of any law impairing 
the obligation of contracts; for without these sections the 
act would be a total diversion of this magnificent fund from 
the object of the grant by Congress, and an exclusive appli- 
cation of it to another and different purpose from that con- 


" #emplated in the grant. 


By our construction of the internal improvement act, its 


‘. yarjous provisions are made to harmonize with each other 


and with the act of Congress, and each is made to stand 
and take effect. 

It is in harmony also with the several decisions of this 
court on the different questions which have arisen under it. 
For these reasons we think the 13th section of the St. Johns 


Railway charter does not conflict, but harmonizes with the 


principles and purposes of the act of Congress granting these 
lands, and with the express provisions of the internal im- 


_provement act. It interferes with no vested right, nor does 


it impair the obligation of any contract between the State 
and United States, or the Trustees and creditors of the 
fund. 

We come next to the consideration of the second question, 
whether the St. Johns railway was constructed in compli- 
ance with the provisions and specifications of the internal 
improvement act, and if not, whether’the doing of this was 
a condition precedent upon which the grant to this: com- 


.pany should take effect. 


It is contended that a compliance with the provisions of 
the 29th section, as to the construction of the road, is a con- 
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dition precedent to the vesting of the title of these lands in 
the company. 

The provision of the 29th section, as to the manner of the 
construction of the roads therein authorized, refers to the 
sixth specification of the sixth section of the same act, 
which regulates the gauge of the different railroads which 
were to constitute the general system under this act; the 
other specifications of this section were modified by the Ist 
section of the act of 14th of December, 1855. There is no 
question in this case as to drainage, the bill alleging that the 
company had complied with the provisions of the internal 
improvement act on this subject, and this is conceded by the 
appellants. 

The only question is as to the guage of the road, and the 
appellants contend that the pleadings show that this condi- 
tion was never performed, and that consequently no title has 
ever passed from the Trustees or vested in the company. 
But it will be apparent, upon examination of the 13th see- 
tion of the act incorporating this company, that the investi- 
ture of the title to the lands therein granted was not made 
to depend upon any such condition, but was made to take 
effect upon the completion of one-sixth of the work, and so 
on for every one-sixth as the work progressed to its final 
completion. This is the only condition named in its char- 
ter upon which the grant should vest in the company, and 
upon the performance of this condition it became executed 
in the company. 

But it is alleged that the charter act of this company does 
not expressly repeal the 6th and 29th sections of the inter- 
nal improvement law, and that “every presumption should 
be indulged against an intention to repeal any part of said 
law.” | 

We do not think the charter act of this company has any 
such effect, in so far as the 6th section of the internal im- 
provement law was applicable to and binding upon the com- 
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panies which accepted its provisions. So far as these are 
concerned, as decided by this court, it became a part of 
“the law of their being.” 

But the act incorporating this company did not bring it 
within the system provided for in the internal improvement 
act; it was not required to accept its provisions, and had it 
accepted them, this would not have made it a part of the 
system without some clause in its charter or special act au- 
thorizing it; it is outside of and independent of the system, 
and the internal improvement act is no part of its organic 
law, nor is it bound by any of its provisions. Its rights and 
powers are derived solely from its charter. 

The power of the Legislature reserved in the 29th section 
being an original power not parted with, is not and could 
not be limited by the 6th section so as to prevent any future 
Legislature trom exercising its co-equal power over the same 
subject, unless rights had become vested arising under con- 
tract which brought into operation some constitutional limi- 
tation upon the exercise of such power by a future Legisla- 
ture. This is a principle well established by all the authori- 
ties on this subject. See Cooley’s Con., 125—6-7, note 1, 126. 

In the case of Gonzalez vs. Sullivan, this court used this 
language: ‘“ The court here simply say that the Legislature 
had the right to designate some objects of improvement to 
be constructed first, and to postpone others. While this may 
be true of this Legislature, it is also true of a subsequent 
Legislature that its powers were not limited by the power 
of the first, unless the act of the first was of such character 
as called into operation a constitutional limitation, and some- 
thing more than a simple antecedent exercise of legislative 
power stood in the way of the exercise of the powers of 
the subsequent one. The internal improvement act is not 
organic law, and the power of one Legislature is no greater 
than another. Where the power of the subsequent one is 


limited, it results from the fact that the act of the first is of 
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such character that the organic law renders it inviolable 
through constitutional limitations covering the subject.” 

The specifications of the 6th section of the internal im- 
provement act are the terms of a contract between the State 
on the one part and the companies which accepted it on the 
other, and between these parties these specifications were 
binding; and it was only upon a compliance with this and 
other provisions of the act that these companies were author- 
ized to construct their roads and issue their bonds. 

The reason why these companies .were required to comply 
with the sixth specification of the 6th section in the matter 
of the gauge of their roads is given in this specification. It 
says: “The gauge of the different railroads shall be uni- 
formly five feet, and connected continuously, so that cars or 
trains of cars can pass on all the routes indicated without 
changing freight.” What routes were indicated? Those 
mentioned in the 4th section undoubtedly ; and the reason 
of this requirement was to so construct the roads which were 
to form the general system that the cars or trains of each 
should pass over the roads of the others; and the subsequent 
portion of this specification makes it “ the duty of the differ- 
ent railroad companies to adopt a uniform tariff for trans- 
portation of passengers and for hauling the freight in the 
cars of another company, and no discrimination shall be 
made by one company against the freight or passengers of 
another company.” 

The reason of this requirement is not applicable to the St. 
Johns Railway, which is no part of the system, but is re- 
mote from and disconnected with it. It is difficult to per- 
ceive how or in what manner the general system can be in- 
jured, or the rights of its creditors affected, by allowing a 
different gauge to another road with which it has not and 
cannot have a connection. 

If the St. Johns Railway Company had been required to 
conform its gauge to that of the roads composing the gen- 
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eral system, the effect upon the fund and the rights of its 
creditors would have been the same; it would not have ad- 
ded to, or diminished the fund, or affected their rights, or 
made them different in any manner from what they are un- 
der the grant in the 13th section without this requirement. 

So far then as these creditors are concerned, their rights 
are not affected, nor is the obligation of the contract between 
the State or Trustees and them impaired by the grant in the 
13th section of the charter of this company ; and this being 
80, it was competent for the Legislature to make the grant 
therein without requiring on their part a compliance with 
the 6th section of the internal improvement act. 

But it is said the grant failed because this company did 
not complete its road within the time required by its char- 
ter. There is no forfeiture in the act of the grant upon the 
failure of the company to complete its road within the time 
prescribed in its charter, neither has there been any forfei- 
ture of its franchises claimed or adjudged; but, as before 
stated, the title was to vest in fee simple in the company 
upon the completion of one-sixth of the road, and so on for 
every one-sixth until the whole road should have been com- 
pleted, and this having been done, the grant became abso- 
lute in the company. 

The decree of the court below must be affirmed. 








Jonn D. C., AppELLant, vs. Tue State or Fioria, Ex 
REL. Junia V. H., APPELLEE. 


1. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under the 
statute in relation to the maintenance of bastard children. 


2. The court will not reverse the finding of a jury upon a question of fact, 
unless the verdict is so clearly and manifestly against the weight of 
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evidence as to suggest the presumption that it was produced by influ- 
ences other than a proper consideration of the testimony. 


3. The court, in the exercise of a sound discretion, bas a right to excuse a 
juror, although he may be found competent to serve; and such an 
exercise of discretion is no error, although objected to by the parties 
to the action. 


4 An exception to a portion of the charge of the court to the jury, to be 
available as error on review, must be to a separate, particular and 
specific portion of such charge. The language used by the court 
should be designated; a general exception fails if any part of such 
charge is correct. 


%. The form of the judgment ordered by the court in such cases should be 
in strict compliance with the directions of the statute. 


%. In an action of bastardy the mother has an interest in the result which 
may be taken into consideration by the jury in considering her credi- 
bility as a witness, and the court should have so instructed the jury 
when requested so to do by the defendant’s counsel. 


Appeal from the Circuit Court for Orange county. 
There is a sufficient statement of facts in the opinion of 
the court. 


T. Emmett Wilson and Bolling Baker for Appellant. 
John W. Price for Appellee. 


Mr. Justice Van VaLKenBurGH delivered the opinion of 
the court. 


This was an action under the statutes relating to bastardy, 
commenced by affidavit and complaint of Julia against John 
before a justice of the peace, and was tried at the Orange 
county Circuit Court in 7th Judicial District before a jury 
at the May term, 1877. 

Upon calling the jury to try the case, one I. W. B. was 
put upon his voir dire and held to be a legal juror, but a 
witness was then introduced by the plaintiff to show his 
incompetency, and was “ thereupon excused by the court by 
virtue of the power claimed to be invested in the court in 
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its discretion to relieve the said juror from embarrassment, 
while the court admitted that the juror might be a legs} 
juror in the case.” To this ruling the defendant’s counse} 
excepted. 

Evidence was then introduced upon the part both of com. 
plainant and defendant, and the jury found that John, this 
appellant, was the real father of the child of which Julig 
had then been delivered. 

Pending the trial, the counsel for the defendant asked the 
court to charge the jury— 

First. That the burden of proof is on the plaintiff. 

Second. The fact that the defendant is the father of the 
child must be established by a fair preponderance of evi- 
dence. 

Third. If the weight of the evidence is not with the 
plaintiff, the verdict must be for the defendant. 

Fourth. That it is the duty of the jury under their oaths to 
give to the whole testimony their most serious consideration, 
but it is their right to reject all such portions of it as they 
may believe to be untrue. It is their peculiar province to 
judge of the credibility of witnesses. 

Fifth. In a prosecution for bastardy, the mother of an 
illegitimate child has an interest in the result, which, if she 
is called as a witness, may be considered by the jury in 
weighing her testimony. 

The judge refused to so charge the jury and the defend. 
ant’s counsel excepted. 

The court then charged the jury as follows: 

“This is a case brought under the statute by Julia 
against John. The plaintiff charges the defendant with 
being the father of an illegitimate child, which she gave 
birth to. The law permits a single woman pregnant or de- 
livered of a child, who by law would be deemed and held a 
bastard, to take certain steps prescribed by law to establish 
the paternity of said child. The law gives full jurisdiction 
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to this court, through the intervention of a jury, to try the 
issue, whether the reputed father is the real father of the 
child or not. The law requires the complainant to be a sin- 
gle woman—this is a matter of proof. The statute of bas- 
tardy is that it must be the child of a single woman, unmar- 
ried at the time of conception, and being and remaining un- 
married, not only at the time of parturition, but when the 
case is tried before a court of competent jurisdiction to estab- 
lish the fact of the bastardy of her child. In the progress 
of that examination, which brings you to decide what is 
your opinion in the truth in relation to the issue in this case, 
whether the defendant under his plea of ‘not guilty’ is 
guilty or not, you are in this, as in all other cases, the judges 
of the testimony, yet technically the plea of not guilty car- 
ries with it no weight, unless the party supports it by evi- 
dence before the jury, either in person or by testimony of 
others. 

“To which said opinion and charge of the court the said 
defendant, by his attorney, did then and there except.” 

“ Appeals to your sympathy are alike foreign to your 
strict legal duty as jurors to find according to the testi- 
mony. A large mass of scientific testimony has been offered 
for your consideration. It is not within the functions of the 
court to analyze this testimony, but you are to judge of the 
application and force, by your own comprehension, of its prac- 
tical and legal effect.” 

“To which said opinion and charge of the court the said 
defendant, by his said attorney, did then and there except.” 

“The other part of the testimony, from the complaint to 
plea of not guilty, each sworn to by the respective parties, 
with the accompanying testimony, you must weigh in ac- 
cordance with its intrinsic merit as well as its application in 
this case with the attendant circumstances, to which said 
opinion, and charge of the court, the said defendant by his 
attorney did then and there except.” 
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The defendant moved for a new trial, which motion was. 
denied by the court, and judgment was ordered under the 
statute against the defendant. 

The judgment entered by the court (after the formal re- 
citals) read as follows: 

“Tt is ordered, adjudged and decreed that the State of 
Florida do recover of and from the said John five hundred 
dollars for the use and benefit of the said Emma, to be paid 
in or by instalments of fifty dollars annually, or yearly, to 
the guardian of the said Emma to be hereafter appointed by 
the County Judge of Orange county, to be used for and to- 
wards the support and maintainance and education of said 
child Emma. 

“ And it is further ordered, adjudged and decreed that the 
said Julia do have and recover of and from the said John ten 
dollars for the necessary incidental expenses attending the 
birth of said child, paid and expended by the said Julia. 

“Tt is further ordered, adjudged and decreed that the said 
John make, execute and deliver to the Clerk of the Circuit 
Court a good and sufficient bond, with good and sufficient 
sureties, in the name of and to the State of Florida, condi 
tioned to be paid to and for the use and benefit of said Em- 
ma; and that he will pay or cause to be paid to said guar- 
dian fifty dollars per annum for and during the space of ten 
years. 

“Tt is further ordered, adjudged and decreed that the said 
John pay all the cost of this suit, taxed at twenty-three dol- 
lars and twenty cents; and that said guardian aforesaid have 
execution for the amount due on said bond against said 
John and his sureties at any time he may fail to pay said in- 
stalments as above adjudged against him, and the defendant 
in mercy,” &e. 

From this judgment the defendant brings his appeal and 
assigns the following errors : 

1. The court erred in refusing to charge the jury as re- 
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quested by the defendant’s attorneys in the five propositions 
before recited. 

2. The court erred in instructing the jury that technically 
the plea of not guilty carries with it no weight unless the 
party supports it before the jury, either in person or by tes- 
timony of others. 

3. The court erred in refusing to grant a new trial, be- 
cause the verdict was against the evidence, and because the 
verdict was against the weight of evidence. 

4, The court erred in discharging the juror, Brooks, while 
admitting him after his examination on his voir dire to be 
competent. 

5. The judgment rendered in the case by the court is erro- 
neous and void for want of conformity to the statute. 

The counsel for the appellee on the argument moved the 
court to dismiss this appeal, upon the ground that the court 
had no jurisdiction. 

The Constitution, (Article VI., Sec. 5,) providing in what 
cases jurisdiction is conferred, is in these words: “ The Sn- 
preme Court shall have appellate jurisdiction in all cases at 
law, and in equity, commenced in Circuit Courts, and of 
appeal from the Circuit Court in cases arising in the county 
court as a court of probate, and in the management of the 
estates of infants, and in all criminal cases commenced in 
the Circuit Court.” 

An action under the statute authorizing proceedings in 
bastardy is a guasz criminal action, and provides that upon 
a proper complaint a justice of the peace shall issue a pro- 
cess to a sheriff or constable, upon which the accused shall 
be brought before said justice; that the justice shall examine 
the female upon oath, in presence of the accused, touching 
such charge, and if, in his opinion, sufficient cause appears, 
shall bind the person so accused, in bond, with good security, 
to appear before the next Circuit Court for such county. 
Such court then has complete cognizance and jurisdiction of 
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such charge of bastardy, and causes an issue to be made up 
and tried by ajury. Thomp. Dig., 228. 

The justice of the peace under this statute has no juris- 
diction to hear and try the cause; his duties are merely 
those of an examining magistrate in a criminal action, issu- 
ing process upon which the accused is arrested, and taking 
the examination of the complainant. If, in his opinion, 
sufficient cause appears, he takes a bond for the appearance 
of the accused at the next term of the court having jurisdic- 
tion to hear and try the cause. 

The issue is made up according to the rules and practice 
of the Circuit Court, and the trial is had by jury in the 
same manner and after the same form as provided for trials 
for other causes in that court. The judgment is the judg- 
ment of the Circuit Court, entered upon its minutes. The 
bond is in the custody of the court, and the money thereon 
is to be appropriated by the order of the court. 

The statute, under which the accused is arrested, is a form 
provided by law for the purpose of getting into the Circuit 
Court, and to provide by law against the disappearance of 
the accused before the term of the court at which he may 
be tried. The aftidavit of the complainant taken by such 
justice of the peace is filed in the Circuit Court, and be- 
comes the complaint which the defendant is expected to an- 
swer. 

We cannot see the want of jurisdiction suggested by the 
counsel for the appellee, and the motion to dismiss must be 
denied. © 

The jury in this case has passed upon the evidence intro- 
duced upon the trial and found the defendant the real 
father of the child of which the complainant was delivered. 
The examination*and consideration of the facts proved is 
the especial duty of the jury. They determine from the evi- 
dence what is the truth, and have before them the witnesses 
as they are examined by the respective parties. Courts will 
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never interfere to reverse the finding of such a jury upon 
mere questions of fact, unless the verdict should be so 
clearly and manifestly against the weight of such evidence 
as to suggest the presumption that it was produced by 
influences other than a proper consideration of the testi- 
mony. The counsel for the defendant objected to the action 
of the court in excusing J. W. Brooks as a juror. He was 
called and examined upon his voir dire, and held to be 
competent, but upon the examination of a witness he was 
excused by the court to “relieve him from embarrassment.” 
It does not appear from the record what that embarrass- 
ment was, or precisely upon what grounds he was so ex- 
cused. It does appear, however, that the defendant was 
tried by a legal jury, to which he made no objection, and 
against whom he brings no charges. There can be no 
doubt of the discretionary power of a court to excuse a ju- 
ror who, for reasons personal to himself, should be excused. 
If the defendant has a trial before a fair and impartial jury, 
it is all he can claim under the law. Brooks had not been 
sworn asa juror to hear and try the cause, but upon his 
voir dire to determine his competency. 

In United States vs. Cornell, (2 Mason, 91,) Judge Story 
says: “ Even if the juror has been set aside by the court for 
an unsuflicient cause, I do not know that it is matter of 
error, if the trial has been by a jury duly sworn and impan- 
nelled, and above all exceptions. Neither the prisoner nor 
the government can have suffered any injury.” 

In State vs. Marshall, (8 Alabama, 302,) the court, speak- 
ing of the discretionary power to set aside any one sum- 
moned as a juror, uses this language: “ We are not aware 
that this discretionary power has ever been doubted, nor 
are we able to perceive how justice could properly be ad- 
ministered without it, * * * Of all the discretionary 
powers of this court this would seem to be the least liable 


to abuse, as it is altogether conservative. Its exercise is 
36 
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confined to the exclusion of improper or unfit persons as ju- 
rors, and how this could prejudice the accused it is difficult 
to conceive. If in its exercise the court should reject a per- 
- son qualified to sit as a juror, how does that prejudice the 
accused? If a juror disqualified by law is ._put upon the 
prisoner, the case would be different, but if he is tried by an 
impartial jury he has sustained no injury.” Tatum vs, 
Young, 1 Porter, 298 ; State vs. Ostrander, 18 Lowa, 435. 

Unless there is a departure from the exercise of a sound 
discretion by the court in the matter of excusing jurors, 
this court cannot consider it error. 

The counsel for defendant excepted generally to the 
charge of the court to the jury without definitely pointing 
out the language or the particular portion to which such ex- 
ception is taken. The very language used by the court in its 
charge so excepted to should be designated to enable the 
appellate court to review it. A general exception applies 
to the whole charge, and if there be any part of the charge 
which is correct the exception fails. The counsel, it ap- 
pears from the record, took these separate exceptions in the 
course of such charge, each one of which is general in its na- 
ture, and applies to all that has preceded it. Such an excep- 
tion to be available on review must be to a separate, partic- 
ular and specific portion ef the charge. 

The last assignment of error is directed to the form of the 
judgment entered in the case. The judgment may be de- 
fective in form and subject to correction. The bond is 
properly directed to be given to “the State of Florida.” It 
should be approved by the court, made payable to the court, 
and the money laid out and appropriated under the special 
order of the court, from time to time made. The necessary 
incidental expenses attending the birth of the child should 
be included in the bond, and when collected turned over to 
the mother or other person designated by an order of the 
court. The directions of the statute in relation to the bond, 
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and the subsequent payment of the money collected thereon, 

should be closely followed, and the judgment of the court 

should be in strict compliance therewith. Subsequently, if a 

guardian is appointed by the judge of probate and qualified ° 
as provided by the statute, the court shall, as the money 

may be collected upon the bond, by order, from time to time, 

pay the same over to such guardian. 

The bond has the same force and effect as a judgment of 
the court, upon which execution may issue as often as 
money becomes due thereon. Such exeention must be 
issued upon the bond and in the names of the parties men- 
tioned in such instrument. 

The court has the entire control of the bond and the 
money collected, and must dispense it as directed by the 
statute, by its orders from time to time made. 

The only other questions which arise are upon the instruc- 
tions asked by defendant’s counsel to be given to the jury, 
and which the court refused. It is true that the burden of 
proof was with the plaintiff, and also that the fact that de- 
fendant was tather of the child must be established by the 
weight,of evidence. ‘lo determine these very questions the 
jury were summoned and sworn. If of ordinary intelligence, 
as they undoubtedly were, they knew and appreciated their 
duties and responsibilities, and before rendering their ver- 
dict under their solemn oaths considered the whole testi- 
mony, and determined as to the credit to be given to the 
evidence. The instructions of the court to the jury, so far 
as these points were concerned, is fair and presents the case 
properly. It is not necessary for a court to charge the jury 
particularly upon every minor point. If the charge is fair 
and presents the case in an impartial manner, it is suffi- 
cient. 14 Mo., 97. 

The court was, among the other points, asked to charge 
“that in a prosecution for bastardy, the motlrer of an illegiti- 
mate child hasan interest in the result, which, if she is 
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called as a witness, may be considered by the jury in weigh. 
ing the testimony.” 

The statute under which these proceedings were instituted 
provides that “if, upon the trial of the issue aforesaid, it 
should be found by the jury against the woman, or that such 
bastard is not the child of the reputed father, then the judg. 
ment of the court shall be that the defendant or reputed 
father be discharged, and that the woman making the com. 
plaint shall pay all costs occasioned thereby.” 

If the putative father had been acquitted upon the trial, 
the mother would not only have been bound to maintain 
and educate the child, but under this statute a judgment 
would have been entered against her for the costs of the 
proceeding. Tere is an interest which affects the credit of 
the complainant, and as her credibility was a material ques- 
tion for the jury, the instruction asked for in this particular 
should have been given. 

It was error in the court nut so to instruct the jury, and 
for this reason the judgment must be reversed. Keating 
vs. State, 44 Ind., 449. 
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1. The record showing that the defendants were brought into court, that 
they appeared by counsel, plead to the indictment, were tried and 
convicted, is sufficient evidence of a proper arraignment. 

2. When the bill of exceptions does not bring up all the evidence taken 
upon the trial of the cause, the court will infer that there was sufl- 
cient introduced to warrant the finding of the jury. 

3. Exceptions to the charge of the court must be taken at the time the 

instructions to the jury so complained of are given, and the evidence 

of that fact must appear in the bill of exceptions. 
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4, To enable a party to avail himself of the error in the court refusing to 
jnstruct the jury as requested, the attention of the court must be 
called to the particular points upon which such instruction is asked 
and that before the jury shall have retired to consider of their ver- 


dict. 


Writ of error to the Circuit Court for Orange county. 
There is a sufficient statement of the facts in the opinion 
of the court. 


John W. Price tor Plaintiffs in Error. 


The first error assigned is that the defendants were not 
arraigned previous to being put upon their trial. There was 
no plea entered by them, though the jury were empan- 
nelled and sworn to try an issue then joined between the 
State of Florida and the defendants at the bar, who could 
only be legally tried upon an issue which had previously been 
joined by the arraignment and plea of the defendants. 

The provision of the criminal law is so positive in the re- 
quirements thereof, that all persons charged with a felony 
must be first arraigned and plead before such person is put 
upon trial. The proposition is so plain that I think it un- 
necessary to say more here. See Bishop’s Criminal Pro- 
cedure, 728, and 13 Fla. R., 632, where the court suggests 
how the arraignment shall be made. 

‘If there was no plea entered to raise an issue, the verdict 
of the jury was illegal and void. See 2 Fla. R., 42. 

The second assignment of error opens a much larger field 
for consideration than the first. The error is shown as man- 
ifest as the first. 

The first inquiry then is, “ What is an animal?” “ An 
organized living being, endowed with sensation and power of 
voluntary motion, and also characterized by taking its food 
into an internal cavity or stomach ; by giving carbonic acid 
to air, and taking oxygen in the process of respiration ; by 
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increasing in motive power or action aggressive force with 
progress to maturity.” — Webster. 

“An animal after it is dead changes to an inanimate 
mass—a carcass. The dead body of an animal, a corpse.’’ 
Webster. 

“ Animal Property—A name given to every animated 
being endowed with power of voluntary motion. In law it 
signifies all anitals, except those of the human species.” 
Bouvier’s Law Dictionary. 

We are all legally compelled to admit that as soon as an 
animal dies, from the moment death takes place in such ani- 
mal it ceases to Le animal; from tie moment it is rendered 
motionless by death, it ceases to be an animal and becomes 
a carcass, a Corpse. 

The animal named and described in the indictment, for 
the altering of whose mark these defendants were indicted 
and put upon their trial and convicted solely and entirely 
by evidence which showed conclusively that the animal 
whose mark had been changed was dead before the altering 
had taken place, sas the altering the mark of a dead hog— 
the carcass of a hog—which had at the time ceased to be an 
animal, 

The Act of 1868, Sec. 51, page 78, says: ** Whoever, We. 
shall alter the mark of an animal with intent to claim the 
same, or to prevent identification by the true owner, shall 
be punished,” &c. The general principle of law is that every 
person is presumed to be innocent until proved guilty, as 
shown by authorities hereafter cited. That being one of 
the charges in the indictment, the State undertook to prove 
that the mark of an animal had been changed. 

The State did prove that there had not been an animal’s 
mark changed, for the State’s evidence showed the animal 
named therein was dead before the mark was altered—had 
before ceased to be an animal. 

There should have been no evidence admitted unless rele- 
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vant to the issue. As soon as it was shown by the evidence 
that the animal named and described in the indictment was 
dead before the mark was altered, all evidence relating there- 
to should have been excluded by the court. See 1 Green- 
leat on Evidence, page 71. 

The third assignment of error covers a still larger tield, 
one that should be closely examined, and every error com- 
mitted therein be corrected, and the legal right to justice be 
accorded to every citizen entitled thereto, without unreason- 
able delay, in our land of constitutional liberty, where the 
citizen is presumed to be innocent until proved guilty. 

The statute of this State requires the Judge of the Cir- 
cuit Court to charge the jury upon the law of the case only. 
Sec. S of Act approved January 4.1848. See Acts of 1847. 
page 10, and Sees. 1 and 2, Act approved March 2, 1877. 
See cts of 1877, pages 42 and 45. 

It will scarcely be contended that a charge of the court is 
legal or proper where only a portion of the law is given, 
more especially under the act of 1877. After the court has 
been requested in writing to charge in writing, whenever 
that request is made in writing according to law, it then be- 
comes the duty of the court to charge the whole law appli- 
cable to the case. IJlaving prefaced my remarks on this 
assignment of error, I will now examine the charge of the 
court as given in this case,‘from which we will learn and 
ascertain how far the requirements of the law were executed 
by the court in his charge given in the case at bar. 

Without admitting the correctness of any portion of the 
charge of the court, I pass over what occurs therein before 
the following: “Ifa party cuts out the mark of an ani- 
mal which he had no right to alter, it is for him to show that 
there are no circumstances nor intent involving fraud.” 

It is one of the elementary principles of evidence that 
whoever asserts an aflirmative of any proposition, and as- 
serts that a right has been disregarded or a wrung com- 
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mitted, it is incumbent on the party asserting the aflirma- 
tive to establish that proposition according to the rules of 
evidence. 

The charge of the court disregards this well-known ele- 
mentary rule of evidence, and a well-known presumption of 
law, viz: “ That every person is presumed to be innocent 
until proved guilty.” That being one of the allegations of 
the indictment, it becomes necessary for the State to estab- 
lish that allegation by evidence to the satisfaction of the 
jury. It is inevitable, a legal necessity, for the affirmant to 
establish that charge with as much certainty as any other 
charge. 

The State by making that charge in the indictment un- 
dertook, or undertakes, to establish that allegation by proof. 
The court in this case changed the legal force of that propo- 
sition, made it incumbent upon the defendants to prove 
themselves innocent before the State has proved or estab- 
lished their guilt. 

The mere cutting the ear of an animal is not in itself a 
violation of law; it may be wrongfully done and not be 
criminal; it must be fraudulently done, and done for one of 
the purposes named in the law, viz: ‘“ To prevent identifi- 
cation, or with intent to claim the same.” But the court 
says that the mere fact of cutting out or altering the mark 
of an animal, without legal authority, constitutes the offence 
of crime, and compels the defendants to prove that they did 
not alter the mark of the animal named in the indictment 
to fraudulently claim the same, or prevent identification by 
the true owner. 

They must prove that they did not commit a crime be- 
fore the State proves that they have committed any offence, 
or are guilty of any crime. 

This charge changes the whole fundamental rule of en- 
forcing the criminal law, or to establish crime by the pro- 
duction of legal evidence, as well as the right to the pre- 
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sumption of innocence, thereby taking away the very in- 
alienable right of the citizen ; that uprooted and destroyed, 
convicted without proof of guilt, every guarantee is gone, 
and the legal presumption of innocence is no longer a pro- 
tection or barrier; which is contrary to and against the 
law. See 1 Bishop’s Criminal Procedure, Secs. 976, 978, 
980, 987, 988, 989; 18 Wallace, U. 8. 8. C., 516; 7 Black- 
ford, 421; 26 Maine, 312; 1 Gray, 61; 14 Gray, 415, 418. 

The sixth assignment of error, that the defendants were 
entitled to any reasonable or rational doubt resting on the 
mind of the jury as to their guilt, is a legal proposition and 
right so well settled by criminal jurisprudence that I will 
refer to the authorities above cited, and leave that question 
with the court. 

The seventh assignment of error is one which raises many 
important questions for and on behalf of the defendants. 
The grounds were argued in the Cireuit Court, so far ag 
counsel were allowed to do so, it being the opinion of the 
Circuit Judge that counsel had no legal right to argue a 
motion for a new trial, and could only do so by the permis- 
sion of the judge of that court, though the statute of this 
State says “ that the refusal to grant a new trial may be as- 
signed as error.” See Acts of 1847, page 10. 

The material portion of said assignment has already been 
noticed in the remarks on the charge of the court. 

The eighth assignment of error will only require me to 
call the attention of and refer the court to the following au- 
thorities, viz: 13 Iredell, 63; 30 Vt., 100; 1 Mete., 13; 
6 Ohio, 467; 4 Strobart, 266; 36 Miss., 677; 29 Miss., 32; 
20 Ark., 216; 7 Grattan, 641; 32 Vt., 491. 

The jury were misled by the admitting of admissions of 
the defendants, believing that they were compelled to take 
the confessions of one against both. 

The ninth assignment of error has already been disposed 
of in the authoritities cited to support other assignments of 
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error, and which have beea brought to the notice of the 
court. 


The Attorney-General tor the State. 


Ist. The record does show that the prisoners were ar- 
raigned, and thereby refutes the statement to the contrary im- 
plied in the first assignment of error. It shows a substan- 
tial compliance with the form laid down in Dixon vs. State, 
13 Fla., 633, 

It is true the record does not specifically state that the 
indictment was read to the prisoners, or in the language 
given in the Dixon case. It shows that they were “ ar- 
raigned ” and * plead not guilty.” 

In the Dixon case this court says, on page 634: “ There 
is so much of an arraignment in this record as identifies the 
prisoner and declares his personal presence in court, and 
whatever may be the rule when an arraignment is entirely 
omitted, we are satisfied that the failure to read the indict- 
ment, or to demand of the prisoner whether he is guilty or 
not guilty, and asking him how he will be tried, is cured 
by his appearing and pleading to the indictment. The 
purpose and the end of reading the indictment and making 
the demand is to advise the party of the accusation, and to 
learn what he has to say in reference thereto, and if he ad- 
vises himself and answers the accusation by plea he waives 
these formalities, which are mere preliminaries looking to 
that result.” State vs. Hughes, 1 Ala., N. S., 657; People 
vs. Corbett, 28 Cal., 330; Douglass vs. State, 3 Wis., 820; 
Cook vs. State, 26 Ga., 593. 

2d. As tothesecond error assigned, to-wit: * That the court 
erred in allowing the witnesses to testify that the mark of 
an animal was altered after it was shown by the evidence 
that the animal was dead before the mark was altered,” it 
is not shown by the record or bill of exceptions that any ex- 
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ception was made on the trial to the court allowing the wit- 
ness to so testify. Nor is there any thing in the record or 
bill of exceptions to show that there was testimony to the 
contrary tending to prove that the animal was dead when. 
the mark was altered. 

3d. As to the third and fifth errors assigned, which 
charge that there was error in the charge of the court to 
the jury, we respectfully submit that the record does not 
show that any exception was taken at the trial to the charge 
ot the court in any respect whatever. 

* Exceptions to the charge cannot be sustained unless the 
instructions complained of were excepted to while the jury 
were at bar.” Godwin vs. Bryan, 16 Fla. ; S:ate vs. Clark, 
37 Vermont, 471; Phelps vs. Mayen, 15 How., 160; 
Nabenbruch vs. Shaver, 2 W. Va., 285; Mallingly vs. Mo- 
ranville, 11 Mo., 604; McKill vs. Wright, 4 Iowa, 504; 
Anderson vs. Ilill, 12 S. & M., 679; Francis vs. State, 6 
Fla., 306; Burns vs. Commonwealth, 3 Metcalf, Ky., 180 ; 
Error, 5th U.S. Dig., 1st series, sec. 2,150. 

4th. As to the 4th, 6th, and 8th errors assigned, which 
complain of the judge not having charged the jury to a 
certain particular effect, we submit that there is nothing in 
the record or bill of exceptions which shows that the judge 
was requested to so charge the jury. 

“An omission on the part of a judge to instruct the jury 
on a particular point, if no instruction be asked from him 
on that point, is not error.” 1 Bp. Crim. Pro., sec. 980; 
State vs. Oneal, 7 Iredell, 251. 

5th. As to the 7th error assigned, we reiterate the proposi- 
tions and authorities submitted as to the 38d and 5th, with 
the remark that there were no exceptions taken at the trial 
to support it or the grounds of the motion for a new trial. 

6th. The other assignments of error are merely general. 
Laws, Chap. 2096. 
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Mr. Justice Van VALKENBURGH delivered the opinion of 
the court. 


These defendants were tried upon an indictment found 
for fraudulently altering the marks of an animal, under 
Section 54, Chapter 4, of “ An act to provide for the pun- 
ishment of crime and proceedings in criminal cases,” ap- 
proved August 6th, 186s. 

The first error assigned by the plaintiffs in error is, that 
there was no arraignment by the court of these defendants 
before trial as contemplated by the law. The record pre- 
sented to this court upon this point is as follows: 

“Now on this day comes Alexander St. Clair Abrams, 
who prosecutes the pleas of the State of Florida in this be- 
half, and J. W. Price and J. H. Allen, counsel for defend- 
ants, and the defendants being brought into court and ar- 
raigned pleaded not guilty, and thereupon comes a jury of 
good and lawful men, to wit: 1. W. A. Lovell; 2. Newton 
Ennice; 3. W. R. Barnhart; 4. M. G. Campbell; 5. M. J. 
Doyle; 6. John Ivey, who, being empanelled and sworn to 
try the issue between the State of Florida and the defend- 
ants according to the evidence, after hearing the evidence 
and the argument of the counsel, and having received the 
charge of the court, rendered the following verdict, to wit : 
‘We the jury find the prisoners guilty.’” 

There is sufficient in this record to identify the prisoners, 
to show that they were brought into court ; that they were 
represented by counsel, plead to the indictment, were tried 
by a jury and found guilty of the offences with which they 
were charged. The very question raised by this assignment 
of error has been fully considered and determined in this 
court in the case of Dixon vs. The State, 13 Fla., 631. 

The counsel for the defenants, after verdict, moved for a 
new trial upon several grounds; the first being “that the 
said defendants were illegally tried, having. been tried and 
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convicted by six persons empanelled as a jury, which was 
illegal and contrary to the constitutional rights of the de- 
fendants.” This ground of error having been disposed of 
by this court in the case of Gibson vs. the State at the last 
term, was waived upon the argument of the case in this 
court. The other assigned grounds of error made and ar- 
gued upon such motion for new trial, all related to the 
charge of the court to the jury, save only the sixth point, 
which was as follows: ‘* And for newly-discovered evidence 
material to their defence iy said cause.” From the record 
it appeared that this motion was made and overruled by 
the court on the 23d day of May, and on the 8th day of the 
subsequent August two affidavits were filed, which seem to 
have been made to be used upon such motion, but neither 
of these affidavits relates in any way to the discovery of new 
evidence. The record does not show that all the evidence 
. Only a por- 
tion of the evidence of sume of the witnesses is given. The 
judge who signs the bill of exceptions expressly notes thereon 
over his official signature this statement: “In signing the 


given upon the trial is incorporated therein 


above bill of exceptions, I don’t say that the above specifi- 
cations of the testimony are accurate, as I kept no record of 
the testimony of the witnesses.” Under such circumstances, 
the court must infer that the evidence introduced upon the 
trial of the cause was sufficient to warrant the finding of 
the jury, and authorize the court below to overrule the 
motion for a new trial. 

No exception to the introduction of any of the evidence 
which is set out in the bill of exceptions, or to any ruling of 
the court, seems to have been taken during the trial, and 
there is nothing appearing upon the face of the record to 
suggest that any evidence was admitted except with the 
consent of the defendants. The third and fifth errors as- 
signed are, that the court erred in its charge to the jury in 
two different and distinct portions thereof, but we do not find 
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in the record any evidence that any exception was taken by 
the counsel for the defendants to any specified or particular 
part of the charge upon the trial, and that therefore the 
court cannot review those errors if they exist. The rule is 
well settled that the exceptions cannot be reviewed unless 
they were taken on the trial and at the time when the in- 
structions so complained of were given to the jury, and the 
evidence of that fact must appear in the Dill of exceptions. 
Godwin vs. Bryan, 16 Fla.; Cameron vs. The State, ib. ; 
Hasbaugh vs. City of Monmouth, 74 Ill, 367; 2 Phillips 
Ev., 1,000, and notes. 

The fourth, sixth, and eighth assignments of error have 
for their ground the failare of the court to charge the jury 
upon certain points in each of said numbered assignments 
separately mentioned. There is not in the record any re- 
quest made upon the part of the defendants by their coun- 
sel to the court to instruct the jury upon any one of these 
several points. Such instructions should have been asked 
by the counsel if they were deemed essential at the time, 
or before the court charged the jury, and had the court then 
refused, exceptions should then and there have been taken 
to enable counsel to avail themselves of the alleged errors 
upon review. The attention of the court should be called 
to the particular points upon which it is asked to instruct 
the jury, and this must be done before tle jury shall have 
left their jury box; if such request is not made until after 
the jury shall haye retired to consider of their verdict, it is 
too late. 1 Bishop Crim. Pro., 980, and cases cited; 2 
Phillips’ Ev., Cowen & Hill’s Notes, 1004. 

The judgment must be affirmed. 
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Ex-parte Hunter. 


Ex-pArtré ALFrep Hunter. 


Where a party has been tried and convicted of an offence before a Jus- 
tice’s Court, and a fine imposed under the statute, and the Justice in 
his commitment recites the fact of the conviction and the imposition 
of the fine, and further directs that the accused “ be conveyed to the 
county jail to be employed at such manual labor as the County Com- 
missioners may direct, which time shall not exceed ninety days,” and 
the statute under which the accused was convicted limits the term of 
imprisonment to which he may be sentenced to sixty days: Jield, 
That so much of the commitment as seems to authorize an imprison- 
ment for ninety days may be treated as surplusage and void, without 
affecting the legality of the commitment for the non-payment of the 
fine. The term of the imprisonment for such non-payment is regu- 
lated by the statute. The writ of habeas corpus is refused. 


Alfred Hunter filed a petition praying a writ of Aabeas 
corpus, directed to the sheriff of Leon county. 

The facts of the case are stated in the opinion of the court. 

John Wallace for the Petitioner. 

The Attorney-General, contra. 

Tur Curer-Justice delivered the opinion of the court. 

It appears by the petition and papers exhibited that Al- 
tred Hunter and another were tried before a justice of the 
peace, upon a charge of larceny of property of Peter Wil- 
liams of the value of $5, within the county of Leon; that a 
jury was empanelled, and under oath rendered a verdict 
of guilty ; that the accused were each sentenced to pay ¢ 
tine of $25, and costs $3.85; and that they “ be conveyed 
to the county jail to be employed at such manual labor as 
the county commissioners may direct, which time shall not 
exceed ninety days each.” The justice of the peace had ju- 
risdiction to try the parties for the offence and to impose 
the fine. Ch. 2093, Laws 1877, §$1-14; Ch. 1693, Laws 
1869, §1. 

The trial was had on the 28th December, 1877, and the 
offence was committed on the 27th. 











Sos eo 


nen heat el 


Ls 
a 





rte 


Se 


—— ss 





576 SUPREME COURT. 











The commitment was not made out in very artificial 
form, but shows the complaint, the trial, the verdict, the 
sentence to pay a fine, and the commitment to the jail. 
The sentence as to the fine is sufficiently definite. 

It is evidently intended (and is so treated) that the im- 
prisonment mentioned is in pursuance of the 14th section of 
the act of 1877, (Ch. 2093) which requires that in case the 
fine is not paid the accused shall remain in custody, and 
after twenty-fours he shall be committed to the jail of the 
county, there to be imprisoned until the fine and costs shall 
be paid, not exceeding three months. 

The part of the commitment relating to the ninety days’ 
imprisonment must be held to relate to this provision, and 
will not be treated as a part of the sentence. If it was a 
sentence of ninety days’ imprisonment, it must be held to 
be void, as the justice had no power to impose a sentence 
of imprisonment for a longer term than sixty days, and the 
result is that the fine and costs only were lawfully imposed 
by the sentence and judgment. 

There is no pretence here that the petitioner has paid, or 
offered to pay the fine and costs, and the statute requires 
that he shall be imprisoned, and put to such labor upon the 
roads, &c., as the county commissioners may direct. 

The acensed is confined, then, pursuant to law, and can 
be discharged only upon payment of the fine and costs, or 
by his earnings at labor of the amount, or by the expiration 
of three months from the time of commitment to jail for non- 
payment, or by appealing and giving security, or by a re- 
mittance of the penalty by the executive action. 

If any errors or irregularities were committed by the jus- 
tice, in the progress of the trial or by the jury, the remedy 
is by appeal to the Circuit Court. 

Upon the petition and the facts before us, the petitioner 
is not entitled to the relief prayed, and the writ is refused. 
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Tue Srate or Fiorma, EX REL. THE ATTORNEY-GENERAL, 
Puarntirr, vs. Perer KNow es, Er ats., ResponDENts. 


1. Chapter 3045 of the Laws of Florida, being “An act in relation to the 
Florida Agricultural College,” is passed in compliance with the con- 
stitutional requirements covering the subject. The act being amended 
by this act is referred to by its title, by its chapter, and the sections 
amended are re-enacted and published at length. This is sufficient. 


2. The Florida Agricultural College is a public corporation. It was 
tounded by the State of Florida with public moneys derived in trust 
from the government of the United States. It is within the power of 
the Legislature to change the Trustees named as Corporators. 


3. The corporators in such a corporation having made a_ particular con- 
tract with an individual, is no reason why such corporators are not 
subject to legislative control and removal. 


The Congress of the United States, by an act approved 
July 2, 1862, granted to the several States an amount of 
public lands, to be apportioned to each State, equal to thirty 
thousand acres for each Senator and Representative; or, 
where there were no lands within the State subject to sale 
at private entry, land scrip for the amount in acres; the 
moneys derived from the sale of this land or scrip to be in- 
vested and to constitute a perpetual fund, the principal to 
remain forever undiminished, and the interest to be appro- 
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priated to the endowment and support of at least one Agri- 
cultural College. 

This grant was made on the following condition, viz: 

1. That the assent of the several States should be signi- 
fied by legislative acts within two years from the date of 
the approval of the act. 

2. That at least one college should be provided within 
five years. If these conditions were not complied with 
within the time specified, by any State, the grant to such 
State should cease. 

4 By a subsequent act of Congress, approved July 23, 1866, 
the time for accepting the grant was extended to three years 
from the passage of the act, (July 23, 1866) and the time 
for providing the college to five years from the filing of 
such acceptance with the Commissioner ot the General 
Land Office. 

The Legislature of Florida, by Chapter 1766, entitled 
* An act to establish the Florida Agricultural College,” ap- 
proved February 18, 1870, (seven months after the expira- 
tion of the time allowed by the act of Congress of July 23, 
1866,) signified its acceptance of the grant by providing for 
the establishment of an Agricultural College. 

The trustees named in the foregoing act never met and 
organized, as provided in the act, or accepted the charter, 
and no steps were taken towards establishing the college. 

In 1872 the Legislature passed an act entitled “ An act 
supplementary to Chapter 1766 of the session laws of A. D. 
1870, being ‘An act to establish the Florida Agricultural 
College,’” (Chapter 1905) approved February 17, 1872. 

The corporators named in this latter act, or a majority of 
them, met on the 20th day of March, 1872, and organized 
as directed in the act by electing the required officers and an 
executive committee, and authorized the executive commit- 
tee to ask for and receive the land scrip to which the State 
was entitled. Under this authority the executive commit- 
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tee applied to the Secretary of the Interior for the land 
scrip, but the application was refused on the ground that 
the State had not complied with the conditions of the acts 
approved July 2, 1862, and July 23, 1866, and consequently 
was not entitled to the scrip. Then Congress, by an act 
approved December 13, 1872, directed the Secretary of the 
Interior to deliver scrip for ninety thousand acres to the 
Secretary of the Board of Trustees of the Florida State 
Agricultural College. 

[In accordance with this act the scrip was delivered to the 
order of the Secretary of the Florida State Agricultural Col- 
lege, and was sold by the trustees and investments made in 
bonds of the State of Florida. The trustees then proceeded 
to complete the organization and establishment of the col- 
lege, and to select a site for the location of the college 
buildings, in accordance with section 10 of Chapter 1766. 
To this end they advertised for propositions from different 
localities desiring the location of the college for contribu- 
tions to aid in its construction, and received from Wm. H. 
Gleason an offer of over two thousand acres of land, situated 
at Eau Gallie, on condition that the college should be per- 
manently located at that place. The trustees accepted this 
offer, and a contract was made with Mr. Gleason, by which 
the land was conveyed to the college, and the location of 
the college was fixed at Eau Gallie, where the trustees com- 
menced the construction of buildings. 

The Legislature of 1877, by an act entitled “ An act in 
relation to the Florida Agricultural College,” approved 
March 17, 1877, (Chapter 3045) provided for a change of 
the entire management and control of the Florida State 
Agricultural College, by removing the trustees or directors 
created by Chapter 1905, and substituting others in their 
stead ; and also a change of the organization of the officers 
and committees, and the removal of the college from Eau 
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Gallie, where it had been located under the contract made 
with Mr. Gleason. 

Soon after the passage of this act, the persons therein 
named as corporators or trustees met and organized under 
the name of the Florida Agricultural College, and the 
Treasurer made a demand upon the Treasurer of the Flor- 
ida State Agricultural College for the property belonging 
to that institution. This demand the Treasurer of the Flor- 
ida State Agricultural College refused to comply with, as 
the trustees declined to accept the amendment to tLeir 
charter. 

At the June term, A. D. 1877, the Attorney-General filed 
an information in the nature of a guo warranto, alleging that 
Peter Knowles, Robert Meacham, Jolin Varnum, Frederick 
Hill, Thomas W. Osborn and N. H. Moragne and B. F. Oli- 
veros had, without authority or warrant of law, for the pe- 
riod of fifty days or more past, exercised, and were still ex- 
ercising, without authority or warrant of law, the franchises, 
privileges and liberties of a body corporate, by and under 
the name of The Florida State Agricultural College, and 
under such name had used and exercised without warrant 
of law, and were, without warrant of law, exercising the 
general powers of a body corporate, for the purpose of teach- 
ing such branches of learning as are related to agriculture 
and the mechanical arts, military tactics and other scientific 
and classical studies, in order to promote the liberal and 
practical education of the industrial classes in the several 
pursuits and professions of life, including the power to use 
a corporate seal, to build and construct college buildings, to 
contract and be contracted with, sue and be sued, and to re- 
ceive donations and make purchases of lands, and sell and 
convey the same; and praying due process of law against 
them, to answer to the State by what warrant or author- 
ity they claim to exercise such franchises, liberties and 
powers. 














JUNE TERM, 1878. 581 








State ex rel. Attorney-General v. Knowles et als.—Statement of Case. 








The respondents answered, admitting that they had exer- 
cised, and were still exercising, the franchises, privileges and 
liberties of a body politic, by and under the name of the 
Florida State Agricultural College, in the manner and for 
the purposes set forth in the information, but denying that 
they ever have, or that they then exercised the same with- 
out warrant of law, and alleging that the Florida State Ag- 
ricultural College was established by an act of the Legisla- 
ture of Florida, entitled “An act to Establish the Florida 
Agricultural College,” approved February 18, 1870, being 
Chapter 1766 of Laws of Florida, which said act was amend- 
ed by an act entitled “An act Supplementary to Chapter 
1766, of the Session Laws of A. D. 1870, being an act to Es- 
tablish the Florida Agricultural College,” approved Febru- 
ary 17, 1872, being Chapter 1905, Laws of Florida; that by 
the said acts Wm. D. Bloxham, Oliver Bronson, Chandler H. 
Smith, Josiah T. Walls, Robert Meacham, John Varnum, 
J. S. Adams, Peter Knowles and the Superintendent of 
Public Instruction (by virtue of his office as such), their as- 
sociates and successors, were created a body politic by the 
name of the Florida State Agricultural College, for the 
purposes set out in the information; that the said persons 
were thereby constituted a Board of Trustees, and invested 
with full power to manage and control the said college, and 
the property belonging thereto, in the manner and subject 
to the restrictions set forth in the said acts, and that in case 
any vacancy or vacancies should occur in the said Board of 
Trustees, the remaining trustees were authorized and em- 
powered to fill such vacancy or vacancies, subject to the ap- 
proval and confirmation of the Supreme Court of the State 
of Florida ; and that the said corporators and trustees here- 
inbefure named, or a majority of them, in accordance with 
the provisions of the said acts, did, on or about the 20th day 
of March, 1872, meet at the office of the said Superintendent 
of Public Instruction, in the city of Tallahassee, and accept 
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the said charter of incorporation, by proceeding to organize 
under the said acts by the election of such officers, commit- 
tees and agents as the said acts of incorporation required . 
and that they did, then and there, and that they and their 
successors have, to the present time, continued to take charge 
and control of the said college, and of its property, and to 
faithfully perform all the duties imposed upon them by the 
said acts of incorporation ; and that on or about the 8th day 
of March, 1875, two of the said trustees, to-wit: Bloxham 
and Walls, did resign their oftices as trustees of the said col- 
lege, and therenpon two of the defendants, to-wit: N. H. 
Moragne and Frederick [ill, were elected by the said Board 
of Trustees to fill the said vacancies; that said elections 
were approved and confirmed by the said Judges of the Sn- 
preme Court and accepted by the said Moragne and Hill; 
and that afterwards two other of the said trustees, to-wit: 
Adams and Bronson, having died on or about the 28th day 
of December, 1876, two other of these defendants, to-wit: 
Thomas W. Osborn and Bb. I. Oliveros, were duly elected 
by the Board of Trustees to fill the said vacancies, and said 
elections were also approved and confirmed by the said 
Judges of the Supreme Court and accepted by the said Os- 
born and Oliveros ; and that by virtue of the said acts of in- 
corporation, and of the several elections to fill vacancies, as 
before specified, the defendants, together with Chandler H. 
Smith aforesaid and the Superintendent of Public Instrue- 
tion (by virtue of his office), now constitute the Board of 
Trustees of the Florida State Agricultural College, and 
have full legal authority to exercise all the franchises of a 
body corporate conferred by the said acts of incorporation, 
to be exercised under the naine, and in the manner and for 
the purposes in the said acts specified. 

The Attorney-General filed a replication denying that Z/: 
Florida State Agricultural College was established by Chap- 
ter 1766, as alleged in said answer, but that it was by the 
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act approved February 17, 1872, Chapter 1905, referred to 
in said answer, and no other law of the State of Florida, 
that said Bloxham, Bronson, Smith, Walls, Meacham, Var- 
num, Adams and Knowles and the Superintendent of Pub- 
lic Instruction, by virtue of his office as such, their associ- 
ates and successors, were created a body politic, in the name 
of The Florida State Agricultural College, or constituted a 
Board of Trustees, as alleged in said answer, and that it 
was not until the enactment and approval of said Chapter 
1905 that the said persons were created such body politic 
and constituted such Board of Trustees; and alleging that 
the Legislature of the State of Florida, at its session begun 
and held in the year A. D. 1877, passed an act entitled “An 
act in Relation to The Florida Agricultural College,” and 
that such act was approved by the Governor of Florida on 
the 7th day of March, 1877, being Chapter 3045, Laws of 
Florida, and then became a law of said State; that by the 
first section of said act, the second section of Chapter 1905 
of the Laws of Florida, by which section it was that 
said Bloxham, Bronson, Smith, Walls and others and 
their successors were created said body, to-wit: Zhe Florida 
State Agricultural College, was amended so as to be and 
read as follows: ‘ The Superintendent of Public Instrue- 
tion and the Treasurer of the State of I*lorida, by virtue of 
their offices as such, and J. Wofford Tucker, David 8. 
Walker, J. H. Roper, James M. Baker, C. H. Smith, F. 
Branch, W. D. Barnes, their successors, are, hereby con- 
stituted a body corporate and politic, by the name of the 
Florida Agricultural College, and are’ intrusted with the 
general powers of a corporation, for the benefit of causing 
to be taught such branches of learning pertaining to agri- 
culture and the mechanical arts, military tactics, and other 
scientific and classical studies, in order to promote the lib- 
eral and practical education of the industrial classes in the 
several pursuits and professions of life; and said corpora- 
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tion shall have perpetual succession, as is provided in the 
original act incorporating said college, and the right to nse 
a corporate seal.” That by the second section of said 
Chapter 3045 the third section of said Chapter 1905 was 
amended so as to read and be as follows: “ The said Super- 
intendent of Public Instruction and the said State Treasn- 
rer shall, by virtue of their offices as such, be president and 
treasurer of said board of trustees of said college, and the 
said board shall elect a vice-president, secretary and execu- 
tive committee, which committee shall consist of five mem- 
bers. Said executive committee is empowered to act in be- 
half and under direction of the board between the regular 
meetings of the same and determine all the matters relating 
to officers or committees, and make all needful rules and 
regulations for the management of the affairs of the board ;” 
that by the third section of said Chapter 3045, of the Laws 
of Florida, the treasurer of said board of trustees therein 
appointed is authorized, and it is made his duty to receive, 
and, if necessary, demand and send for in his own name, as 
treasurer, all property and debts belonging to said board; 
and by the fourth section of said act last named, the board 
of trustees, therein provided for, are given powers to remove 
the Agricultural College located at Eau Gallie, on Indian 
river, in Brevard county, to any point that, in their judg- 
ment, would be for the best interests of the State of Florida, 
such point to be easily accessible and as near the centre of 
the State as practicable ; and that on or about the 1ith day 
of May, A. D. 1877, the corporators named in said first 
section of said Chapter 3045, or a majority of them, did, in 
accordance with the provisions of said act, meet and then 
and there accept said charter of incorporation, with which 
they were created by said last named act, for the purposes 
and with the powers provided and set forth in said Chapters 
1766, 1905 and 3045, of the Laws of Florida, as the same 
and each of them stood of force and effect on said 11th day 
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of May, A. D. 1877, and now stand, and did proceed to or- 
ganize, under said acts, by the election of such ofticers and 
committees as said acts required, and then and there and 
thereby became, and have ever since been and still are such 
body politic and corporate, under the name of Zhe Florida 
Agricultural College; and the Board of Trustees of said 
college, the same being the body politic and corporate and 
Board of Trustees thereof provided and contemplated by 
said Chapters 1766, 1905 and 3045, according to the force 
and effect of the same, trom and since the approval of said 
last named law, on the 7th day of March, A. D. 1877, with 
full and exclusive power to use, enjoy and exercise all and 
singular the powers and franchises provided by said Laws of 
Florida, under the name of Zhe Florida Agricultural Col- 
lege; and that by the force and effect of said Chapter 3045, 
or by the force and effect of said act and the acceptance by 
said corporators or persons named in said first section of 
said act of said charter, provided and constituted by said 
Chapters 1766, 1905 and 3045, under the name of The Flor- 
ida Agricultural College, and the election of such officers 
and committees, the franchises and privileges, rights and lib- 
erties granted to said W. D. Bloxham and others aforesaid, 
their associates and successors, and the right of being a body 
politic and corporate, under the name of The Florida State 
Agricultural Colleye, were taken away from the respond- 
ents; and that by the force and effect of said Chapter 3045, 
and the acceptance by said corporators named therein of 
said charter, provided by said Chapters 1766, 1905 and 
3045, under the name of Zhe Florida Agricultural College, 
and the election of such officers and committees aforesaid, 
the said corporators or persons named in said first section of 
said act, approved March 7, 1877, became a body corporate, 
under the name of Zhe Florida Agricultural College, in- 
vested with exclusive right to exercise all the privileges, 
liberties and franchises provided or created in or by said 
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Chapters 1766, 1905 and 3045; and that the respondents 
have, since the 7th day of March, A. D. 1877, the day of 
the approval of said Chapter 3045, exercised, without war- 
rant of law, and usurped the liberties, franchises and privi- 
leges, as charged in said information. 

Respondents then filed a rejoinder, alleging that not- 
withstanding anything to the contrary alleged in the said 
replication, the said Florida State Agricultural College was 
established by an xet of the Legislature of the State of 
Florida, entitled * An act to establish the Florida Agricul- 
tural College,” approved February 18, 1870, as amended by 
an act entitled “ An act supplementary to Chapter 1766 of 
the session laws of A. D. 1870, being ** An act to establish 
the Florida Agricultural College,” approved February 17, 
1872; and that notwithstanding Chapter 3045, approved 
March 7, 1877, or the acceptance of the said act by the cor- 
porators or persons named in the first section thereof, the 
franchises, liberties and privileges of the said respondents, 
and their right of being a body politic ander the name of 
The Florida State Agricultural College, granted to them by 
Chapters 1766 and 1905 aforesaid, were not taken away from 
the respondents; and that the said corporators or persons 
named in the said first section of Chapter 5045, did not 
become thereby invested with the exclusive right, or with 
any right whatever, to exercise the privileges, liberties and 
tranchises provided or created in or by the said Chapters 
1766 and 1905; and that said Chapter 3045 has not and 
never had the force and effect of a law of the statute of 
the State of Florida, and did not, in any manner or form, 
operate to alter or amend the said Chapters 1766 and 1905, 
of the Laws of Florida, or to deprive the said respondents 


of any powers or franchises belonging to or enjoyed by the 
said respondents by virtue of Chapters 1766 and 1905, or 
confer any of said powers and franchises, or any other pow- 
ers and franchises upon the said corporators or persons 
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named in the said first section of Chapter 3045, because 
Chapter 3045 does not comply with the requirements of the 
Constitution of the State of Florida in this, that the subject of 
the said act is not briefly expressed in the title of the said act; 
and, furthermore, in that the acts undertaken to be amended 
or revised by the said act, (to-wit: Chaps. 1766 and 1905,) 
were not thereby re-enacted as amended or revised and pub- 
lished at length, but were amended or revised without such 
re-enactment and re-publication, and by reference only to 
the title of one only of said acts; and because that the said 
Chapter 3045 has not and never had the force and eftect of 
a law of the State of Florida, because it is in violation of 
the Constitution of the United States in this, that it takes 
uway vested rights acquired by the said respondents under 
and by virtue of the said Chapters 1766 and 1905, and im- 
pairs the obligation of the contract created by the said 
acts between the State of Florida and respondents; and 
because that the said Chapter 3045 is in violation of the 
Constitution of the United States, in this, that it impairs the 
obligation of contracts made in pursuance of the said Chap- 
ters 1766 and 1905 between the said Florida State Agricul- 
tural College, or the trustees thereof, and divers and sun- 
dry persons dealing and contracting with the said trustees 
under and by virtue of the said acts; and because in pass- 
ing the said act the Legislature of the State of Florida ex- 
ceeded its powers, in this, that the said Legislature could 
lawfully exercise no control over the said Florida State Ag- 
ricultural College, or over the property belonging thereto, 
except such as may have been expressly reserved in the 
charter of said college as contained in the said Chapters 
1766 and 1905; because the funds, lands, and other prop- 
erty belonging to the said college and in the custody and 
under the control of the respondents was granted directly 
to the trustees of the said college by the Congress of the 
United States or by private individuals in trust for the pur- 
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poses specified in the said charter, and was not granted by 
the State of Florida, and is not now and never was in any 
manner or form the property of the State of Florida, or sub- 
ject to its custody or control. 

The Attorney-General then filed a surrejoinder denying 
that any of the funds or lands, or other property, in the cus- 
tody of respondents was granted directly to the trustees of 
said college, as alleged in said rejoinder, by the Congress of 
the United States, or by private individuals, in trust for the 
purposes specified in said charter, and not to the State of 
Florida ; and alleging that said property, and funds, reve-— 
nues and lands in the custody of respondents, are the prop- 
erty of the State of Florida, and contended that even if any 
property was granted directly to said college by private in- 
i dividuals or the United States for the purpose of said col- 
lege, that nevertheless the respondents, without warrant of 
i law, exercised the liberties, franchises and privileges. 

The cause was heard at the January Term, A. D. 1878. 
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ig The Attorney-General for the State. 


| 
i It is contended by the respondents that the act entitled 
‘ “An act in relation to the Agricultural College,” approved 
i March 7th, 1877, being Chapter 3045 of Laws of Florida, is 
of no effect, because it does not comply with the 14th sec- 
j tion of the 4th Article of the Constitution of 1868, which is in 
! the following language, to wit: “ Each law enacted in the 
Legislature shall embrace but one subject and matter prop- 
; erly connected therewith, which subject shall be briefly ex- 
4 pressed in the title, and no law shall be amended or revised 
by reference to its title only, but in such case the act as re- 
vised, or section as amended, shall be re-enacted and pub- 
lished at length.” 

The first ground of objection is: “That the subject of 
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the said act shall be briefly expressed in the title of said 
act.” 

The second ground of objection is: “That the acts under- 
taken to be amended or revised by said act, to wit: The act 
entitled ‘ An act to establish the Florida Agricultural Col- 
lege, approved February 18th, 1870, and the act entitled 
‘An act supplementary to Chapter 1766 of the session laws 
of Florida, 1870, being an act to establish the Agricultural 
College,’ approved February 17th, 1872, were ‘not thereby 
re-enacted as amended or revised, and published at length, 
but were amended or revised without such re-enactment and 
republication and by reference only to the title of one only 
of such acts.” 

We address ourselves to the first objection, to wit: “ That 
the subject of the act is not briefly expressed in the title of 
said act.” 

The first inquiry is, what is the “subject of an act,” 
within the meaning of the constitutional provision? The 
second is the extent to which this subject must be elabo- 
rated in the title; and the third is the limit or license of 
discretion which the courts accord to the Legislature in de- 
termining fur themselves what is a sufticient expression of 
the subject of the act in the title. 

I. What is the subject of this act? Common sense has 
some play in this matter. The title is “ An act in relation 
to the Florida Agricultural College.” The mention of the 
term Florida Agricultural College leads the mind of even 
those who are the least informed, with most accurate prompt- 
ness, to the only institution and the only property which, in 
the history of the legislation of this State, has been designa- 
ted by such terms. Every mind concludes at once that it 
refers to the organization to which the State delegated the 
duty of appropriating the land or land scrip granted by the 
United States to the State of Florida to the purpose of such 
grant, to wit: an Agricultural College. 
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The subject of the act is the property of every kind, in- 
cludging the buildings erected at Eau Gallie as well as the 
other property of the organization, and the organization it- 
self. The most careful reading of the act discloses that 
there is nothing in it that does not relate to that college, its 
properties, organization or management; and that every- 
thing in it appertains to the college suggested by the title. 

It is trne that in Chapter 1905 of the Laws of Florida 
the corporators are constituted a body corporate and politic 
by the name of the /lorida State Agricultural College, but it 
is equally true that by Chapter 1766 ot the Laws of Florida 
(the original act) the college is established as the //orida 
Agricultural College, (sec. 1) and it is unquestionable that 
the use of either designation brings to the mind of every in- 
telligent man in Florida the same subject. 

There is nothing in either of the three acts in question 
which does not relate to the same subject. 

In the case of Morton, Bliss & Co. vs. Comptroller Gene- 
ral, (4 8. C., 442,) the matter of the subject of an act is dis- 
cussed. Whether we consider such subject to be either a 
“right, obligation, or power created, modified, or destroyed. 
for the purpose of obtaining some end, either of public or 
private advantage, which constitutes the object of the stat- 
ute,” the right, obligation, or power created, modified, or 
destroyed by the statute of 1877 in question, is fully ex- 
pressed in the title. 

Such constitutional provisions as the one in question are 
of comparatively recent date, but have been very fully ad- 
judicated by the several Supreme Courts of many States of 
our Union. 

We address ourselves to the first objection, to wit: 
“That the subject of the act was not briefly expressed in 
the title of said act.” 

We cite the following authorities as showing that in 
so far as the expression of the subject of the act in the 
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title is concerned, the purpose of the constitutional pro- 
vision was to prevent legislators from being misled, 
taken unawares, or deceived as to the real purpose of 
any action they might be called upon to take in their offi- 
cial capacities, and we respectfully submit that in the 
light of these authorities the title of the said act is am- 
ply sufficient to secure it from condemnation under the 
constitutional provision: Gibson vs. State, 16 Fla. ; 
Thadlock vs. Ellis, 20 Texas, 792-3; People vs. Mahony, 
13 Mich., 482; People vs. Pritchard, 21 Mich., 236; State 
vs. McCrackin, 42 Texas, 383; Collins vs. Henderson, 11 
3ush, Ky., 75; Ramon vs. Mathews, 8 Heiskell, 504-5 ; 
Division Howard Co., 15 Kan., 194, 214, 215; State Line 
& I. I. Cos., Appeal, 77 Penn. St., 429; People vs. State 
In. Co., 19 Mich., 392; Harrington vs. Ware, 23 Mich., 
385; Litchfield vs. Vernon, 41 N. Y., 123; State vs. Town 
of Union, 33 N. J., (Law) 351; Lead vs. Lead, 30 Ind., 171; 
Shields vs. Barnett, 8 W. Va., 74; La Font vs. Dufroe, 9 
La. An., 350. 

As to the limit or license allowed to tlie Legislature, as to 
what should be expressed in the title, we refer to the fol- 
lowing authorities: Dugan vs. Morrow, 2 Vroom, 136; 
srewster vs. Syracuse, 19 N. Y., 116; State vs. Town of 
Union, 4 Vroom, 354. 

As to the second ground of objection, we submit that 
there has been no express amendment or revision of either 
of the acts prior to 1877 as acts, but that the amendment, 
if an express amendment, is the amendment of particular 
sections of Chapter 1905 as contra-distinquished from an 
amendment or revision of either of said acts as acts. That 
if there is any amendment of any of tlhe sectiuns of said acts, 
other than those expressly amended, the amendment is 
by implication, and that there is nothing in our Constitu- 
tion which prohibits the amendment of a section or sections 
as contra-distinguished from a whole act, or the repeal of a 
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section or a whole act by implication. State vs. Draper, 47 
Mo., 29; People vs. Wands, 23 Mich., 385. 


David 8. Walker, Sr., on the same side. 


In the case of the Trustees of Dartmouth College vs. 
Woodward, reported in 4 Wheaton, 526, the Legislature of 
New Hampshire changed the charter of the college which 
the British Crown had granted the trustees in 1769, by 
changing the trustees and in other respects. The detendant, 
Woodward, was in possession of some of the property of the 
college, and the new trustees brought suit to recover it. He 
resisted the suit on the ground that the act changing the 
trustees was unconstitutional. 

Chiet-Justice Marshall, in delivering his opinion in this 
case, said; “If the act of incorporation was a grant of po- 
litical power—if it created a civil institution to be em- 
ployed in the administration of the government, or if the 
funds of the college be public property, or if the State of 
New [lampshire as a government be alone interested in its 
transactions, the subject is one in which the Legislature of 
the State may act according to its own judgment, unre- 
strained by any limitation of its powers imposed by the Con- 
stitution of the United States ;” and again, ‘‘ we are in- 
forme! by the case of Philips vs. Barry, 1 Lord Raymond, 
5, 8. C., 2 T. R., 346, which contains all the doctrines of 
curporations connected with this point, that there are two 
kinds of corporaticns aggregate, viz: such as are for pub- 
lie government, and such as are for private charity. The 
first are those for the government of towns, cities or the 
like, and, being for public advantage, are to be governed ac- 
cording to the law of the land, the validity and justice of 
their private laws and constitution, are examinable in the 
King’s Courts. Of these there are no particular founders, 
and consequently no particular visitors. There are no pat- 
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rons of these corporations ; but private and particular cor- 
porations for charity, founded and endowed by private per- 
sons, are subject to the private government of those who 
create them, and are to be visited by them and their heirs 
as they may appoint. The only rules for the government 
of the private corporations are the laws and constitutions 
assigned by the founders. This right of government and 
visitation arises from the property which the founder had 
in the lands assigned to support the charity, and as he is 
the author of the charity, the law invests him with the 
necessary power of inspecting and regulating it.” 

Justice Story, in the same case, also explains the differ- 
ence between public and private corporations. He says: 
“ Another division of corporations is into public and pri- 
vate. Public corporations are generally esteemed such, or 
exist for public purposes only, such as towns, cities, par- 
ishes and counties, and in many respects they are so, 
though they involve some private interests; but strictly 
speaking, public corporations are such only as are founded 
by the government for public purposes, when the whole in- 
terest belongs to the government. If, therefore, the foun- 
dation be private, though under the charter of the govern- 
ment, the corporation is private, however extensive the uses 
may be to which it is devoted, either by the bounty of the 
founder, or the nature and objects of the institution. For 
instance, a bank created by the govermment for its own use, 
whose stock is owned exclusively by the government, is, in 
the strictest sense, a public corporation ; so a hospital cre- 
ated and endowed by the government for general charity. 
But a bank whose stock is owned by private persons is a 
private corpuration, although it is created by the govern- 
ment and its objects and operations partake of a public na- 
ture.” 

A little further on, in the same opinion, Judge Story 


says: ‘“ When the corporation is said at the bar to be public, 
38 
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it is not merely meant that the whole people may be the 
proper objects of the bounty, but that the government has 
the sole right, as trustee of the public interests, to regulate, 
control and direct the corporation, and its funds and its 
franchises, at its own good will and pleasure. Now such an 
authority does not exist, except when the corporation is, in 
the strictest sense, public.” 

It is plain from the foregoing extracts from the opinions 
of Judges Marshall and Story, that the Legislature has the 
constitutional power to change the trustees, and in other re- 
spects to alter the charters of public corporations, but not 
of private ones. 

The only question, therefore, is whether the Florida 
Agricultural College is a public or a private corporation ? 
It is clear from the extracts which I have read that if the 
funds with which the college was established are public, 
then the college is a public corporation, if not it is a private 
corporation. 

The only question left is: Were the funds with which 
this college was founded public or private ? 

The act of incorporation of 1870 shows upon its face that 
all the funds with which the college was endowed were pub- 
lic—the property of the State through the gift of the Uni- 
ted States. 

Sec. 7 of said act reads thus: “Sec. 7. Said trustees are 
hereby authorized to claim and receive from the Secretary 
of the Interior the Agricultural Land Scrip to which this 
State is entitled, by act of Congress of July 2, 1862, and 
acts supplemental thereto. Said scrip is hereby transferred 
and assigned to and vested in the Trustees of the Florida 
Agricultural College and their successors and assigns for- 
ever.” 

The scrip so granted by Congress to the State, and by the 
State to the College, is expressly recognized in sections 8, 
9, 12 and 17 of said act as “the fund ” or “funds” of said 
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college, and no mention is made in the act of any other 
“fund or funds” whatever. That the whole fund of the 
college at the time of its incorporation consisted of said 
grant, is an historical fact too well authenticated to need 
argument. 

The funds of the college being public property, it follows, 
in the language of Chief Tustice “Marshall, that the subject is 
one in which the Legislature of the State may act according 
to its own judgment, unrestrained by any limitation of its 
power imposed by the Constitution of the United States. 

The law thus laid down in the Dortmouth College case 
has been received and acted on by the courts of Alabama, 
Arkansas and Kentucky, and perhaps other States, where 
banks, colleges and other institutions, whose funds were 
furnished exclusively by the State, have been adjudged to 
be public institutions, whose charters are subject to be 
amended and altered at the will of the Legislature. See 
5 Stewart and Porter. 

The case of McCulloch vs. the United States was decided 
in 1820, 4 Wheaton, 316, and Osborn vs. The Bank in 
1824, 9 Wheaton, 738. These cases hold that the bank of 
the United States was a public corporation, created for pub- 
lic and national purposes. The court treated the United 
States bank as one of the institutions of the government. 

In Osborn vs. The Bank of the United States, C. J. Mar- 
shall said: “ The bank is not considered as a private corpo- 
ration, whose principal object is individual trade and indi- 
vidual profit, but ms public corporation created for na- 
national purposes.” * * * & it was not created for its 
own sake, or for private purposes.” 9 Wheaton, Con. R., 
770. 

The whole opinion of the court is founded on the idea 
that the bank in McCulloch vs. Maryland is an institution 
which is necessary and proper for carrying into effect the 
powers vested in the government of the United States. “ It 
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is not an instrument which the government found ready 
made and supposed to be adapted to its purposes, but one 
which was created in the form in which it now appears for 
national purposes only. It is undoubtedly capable of trans- 
acting private as well as public business. While it is the 
great instrument by which the fiscal operations of the gov- 
ernment are effected, it is also trading with individuals for 
its own advantage.” 

A writer in the Law Review says: “The opinion of 
Taney in the bridge case was, as Story felt, a great depar- 
ture from the principles underlying the opinion of Marshall 
in Fletcher vs. Peck and in the college case. The opinion 
in Munn vs. The People is, in effect, a far greater one.” 

The court will see from the foregoing opinions that the 
Supreme Court of the United States has largely modified 
its rulings in the college case, and now holds a good many 
institutions to be public and subject to legislative control, 
which could not be so held under the strict rulings of that 
ease. Lut admitting all the rulings in the Dartinouth Col- 
lege case to be in full force, I have shown that the Florida 
Agricultural College is a public corporation, whose trustees 
may be removed by the Legislature. This was the view of 
the law taken by the Legislature, when, in 1872, they amend- 
ed the charter by changing the trustees, and this was the 
view taken in 1877, when the trustees were again changed. 

To quote the language of Judge Washington: “ These 
trustees have no interest, no privileges and immunities 
which are violated by such interference. “ * They ace- 
cepted the charter for the public benefit alone, and there 
should seem to be no reason why the government, under 
proper limitations, should not alter or modify such a grant 
at pleasure. * * * All those powers, rights and _privi- 
leges flow from the property of the founder in the funds as- 
signed for the support of the charity. * * * * The 
endower is the perficient founder to whom of right belong 
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all the powers and privileges which have been described.’ 
By looking at the act of Congress of July 2, 1862, the: 
court will see clearly that Congress intended that this col- 
lege should be a State or public, and not a private institu- 
tion. The first and second sections give to the State the 
land scrip on which the college is to be founded. The third 
section provides that the State shall pay all expenses in the 
management of the monies received from the sale of the 
scrip. The fourth section provides that the State Legisla- 
ture shall prescribe the manner in which the prescribed stu- 
dies shall be conducted. The fifth section provides that the 
Legislature alone can authorize the expenditure of money 
in the purchase of sites for experimental farms; that the 
State “shall be bound to pay the United States the amount 
received for any lands previously sold, &c.; that the State 
shall make an annual report to the Secretary of the Inte- 
rior of the progress of the college,” including State, indus- 
trial and economical statistics. By the eighth section the 
Governor of the State is required to report annually to Con- 
gress the sales of the land scrip and the disposition made of 
the proceeds. 

Under the act of Congress the Legislature could not have 
made this a private college, even if it had tried to do so. 
It would have been eminently improper for the State to 
place this magnificent fund, given to her by Congress, under 
the control of irresponsible trustees, whom she could not 
remove, even though she should see that they were wasting 
the fund. Such an act by her would have been a just:cause 
for the revocation of the grant by Congress. But the State 
of Florida intended no such act of folly and injustiee: 

By the seventeenth section of the act of 1870 the Comp- 
troller of the State is authorized to make examination from 
time to time, as he may see fit, into the actions and doings 
of said trustees, to the end that he may ascertain whether 
the proceeds committed to them have been managed accord- 
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ing to the letter and intent of this act, and the trustees are 
required to report to the Comptroller annually. 

By sectioh 18 of the act of 1870 the trustees are required 
to report to the State Superintendent of Public Instruction 
annually all their actions and doings, and said Superintend- 
ent is required to lay said report of the Trustees before 
“the Legislature at the beginning of each regular session.” 

But why should the report of the trustees be laid before 
the Legislature, along with the reports of the examinations 
of the State Comptroller, if the Legislature has surrendered 
all ifs power to the trustees, and were to be mere passive 
spectators of their actions? Evidently it was the intention 
of the Legislature in thus providing for keeping itself con- 
stantly advised of the conduct of the trustees, to keep itself 
in position to correct abuses by the removal of trustees in 
proper cases. 

The twentieth section of the act of 1870 provides that 
“the Judges of the Supreme Court of the State shall con- 
stitute an examining committee, with power to investigate 
the affairs of the corporation, and to appoint proxies in their 
stead.” 

In private corporations the “ ¢nczpiens fundator” alone 
appoints visitors and examiners to look into the affairs of 
his corporation and report to him, in order that he may cor- 
rect abuses Noone else has a right to intermeddle with 
his corporation ; but in a public corporation the State ap- 
points the visitors, such as the Comptroller and the Justices 
of the Supreme Court in this case, and they report, not to 
the Trustees, but to the State, the incipiens fundator and 
percipiens fundator of this college, in order that the State, 
through its Legislature, may correct abuses by removing 
the trustees or amending the charter. 
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E. M. Cheney and John A. Henderson for Respondents. 


The respondents claim that the Florida State Agricul- 
tural College was established by the act approved February 
18, 1870, as amended by the act approved February 17, 
1872. The Attorney-General denies this, and claims that 
it was established by the latter act alone. The act ap- 
proved February 17, 1872, did not, of itself, provide for the 
establishment of a college. It was simply supplementary 
to and amendatory of the act approved February 18, 1870, 
which provided all the details for the organization and man- 
agement of the college, and it so expressly stated both in 
the title and in the body of the act. The first act did not 
take effect until after the passage of the second act, because 
the corporators therein named failed to accept it. The sup- 
plemental act provided new corporators in place of those 
who declined to act; changed the name of the college from 
“The Florida Agricultural College” to “ The Florida State 
Agricultural College,” and made several other alterations. 
The two acts then became one act, and, together, formed 
the charter of the college, which the corporators, named in 
the supplemental act, accepted, and under which they or- 
ganized. 

The Act approved March %, 1877, does not comply with the 
Requirements of the Constitution of the State. 

Section 14 of Article IV., of the Constitution of Florida, 
provides as follows: 

“Srcrion 14. Each law enacted in the Legislature shall 
embrace but one subject and matter properly connected 
therewith, which subject shall be briefly expressed in the 
title, and no law shall be amended or revised by reference 
to its title only; but in such case the act as revised, or sec- 
tion as amended, shall be re-enacted and published at 
length.” 

The title of the act approved March 7, 1877, is “ An act 
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in relation to the Florida Agricultural College.” The sub- 
ject of the act is not briefly expressed—is not expressed at 
all—in this title. An act creating a college cannot properly 
be entitled an act in relation to that college, for the term 
implies the pre-existence of the thing to which the act re- 
lates. There was no institution in existence by the name 
of “ The Florida Agricultural College,” in relation to which 
acts could be passed. The act really embraces several sub- 
jects, none of which are expressed in its title. One subject 
is, professedly, the amendment of certain sections of the act 
approved February 17, 1872; but in reality is the creation 
of a new corporation under a new name. Another subject 
is the transfer of the property belonging to the Florida State 
Agricultural College to this new corporation. Another 
subject is the location of the Florida State Agricultural Col- 
lege. 

Under the common law, the title of an act, or the pream- 
ble to it, are not, strictly speaking, parts of the act; (1 
Kent Com., 509,) but where the Constitntion provides that 
the subject shall be expressed in the title, the title becomes 
a part of the act. The provision is mandatory, not simply 
directory ; and so much of every statute as contains matter 
different from what is expressed in the title is void. The 
Constitution has made the title the exclusive index to the 
legislative intent as to what shall have operation. Mayor 
of Savannah vs. State, 4 Geo., 27; 12 Geo., 36; Cooley on 
Const. Lim., 81, 82, 141, 149; Sun Mut. Ins. Co. vs. Mayor 
of N. Y., 8 N. Y., 254; Connor vs. Mayor of N. Y., 5 N. 
Y., 293; Davis vs. State, 7 Md., 151; State vs. Union, 33 
N. J., 354; Hall vs. Bunte, 20 Ind., 304. 

The matter of the whole act approved March 7, 1877, is 
different from what is expressed in its title, and therefore 
the whole act is void. 

The revision or amendment of a law cannot be made by 
reference to its title only, but the act as revised, or section 
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as amended, must be re-enacted and published at length. 
This provision of the Constitution is grossly violated in the 
act approved March 7,1877. This act undertakes to amend 
the act approved February 17, 1872, by reference to its title 
only. Two sections of this act (which sections were simply 
amendments to the act of 1870) were re-enacted and pub- 
lished at length, but it then proceeds to add three new sec- 
tions without specifying what law, if any, these sections 
were intended to amend. These sections, if they have 
any operation at all, operate to amend or alter various pro- 
visions in the act of February 18, 1870, (which is not re- 
ferred to, even by its title only;) section 4, for instance, 
being a virtual amendment or revision of section 7 of the 
act of 1870, and also of section 4 of the aet of 1872. The 
act of March 7, 1877, is not a complete act in itself; for it 
has no force or meaning, except as taken in connection with 
and made a part of both the act of February 18, 1870, and 
the supplementary act of February 17, 1872. It is not, 
properly, an amendment to the act of 1872, for that act is 
only an amendment to the act of 1870, but it is in substance 
a revision of the act of 1870, as amended by the act of 1872, 
and these acts as revised by the act of 1877, should have 
been re-enacted and published at length. 

The provision in the Constitution prescribing how an act 
shall be amended or revised is mandatory, and any depart- 
ure from the prescribed mode is fatal to the validity of the 
amendment or revision. Cooley’s Const. Lim., 81, 82; 12 
Geo., 36; State vs. Ingersoll, 17 Wis., 631; Heirs of Du- 
verge vs. Salter, 5 La. An., 94; Rogers vs. State, 6 Ind., 
31; State vs. Draper, 47 Mo., 288; Weaver vs. Lapsley, 43 
Ala., 224; 28 Ind., 382. 


The Act approved March 7, 1877, is in Violation of the 
Constitution of the State and of the United States. 


Section 10 of Article I. of the Constitution of the United 
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States provides that no State shall pass any “ex post facto 
law, or law impairing the obligation of contracts.” Section 
16, Declaration of Rights, Const. of Fla. 

The act approved March 7, 1877, impairs the obligation 
of contracts. 10 Fla., 130. 

If the Florida State Agricultural College is a public cor- 
poration, then the charter granted to it by the State does 
not constitute a contract between the corporators and the 
State, and the Legislature has full control over it. If, how- 
ever, the college is a private corporation, even though crea- 
ted for a public purpose, its charter constitutes a contract, 
and is protected from violation or alteration, without its 
consent, by the Constitution of the United States. The re- 
spondents claim that the Florida State Agricultural College 
is a private corporation. 

Public corporations are thus defined : 

“ Public corporations are such as are created by the gov- 
ernment for political purposes, as counties, cities, towns, 
and villages; they are invested with subordinate legislative 
powers to be exercised for local purposes connected with 
the public good, and such powers are subject to the control 
of the Legislature of the State.” 2 Kent’s Com., 309. 

“ Another division of corporations is into public and pri- 
vate. Public corporations are generally esteemed such as 
exist for publi¢ politic purposes only, such as towns, cities, 
parishes, and counties.” Story, J., Dartmouth College vs. 
Woodward, 4 Wheat., 518. 

“When then the argument assumes that heneuen the 
charity is public the corporation is public, it manifestly 
confounds the popular with the strictly legal sense of the 
terms. * * When the corporation is said at the bar to 
be public, it is not merely meant that the whole community 
may be proper objects of its bounty; but that the govern- 
ment have the whole right, as trustees of the public interest, 
to regulate, control, and direct its funds and franchises at 
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its own good will and pleasure. Now, such an authority 
does not exist in the government except whefe the corpora- 
tion is, in its strictest sense, public; that is, where its whole 
interests and franchises are the exclusive property and do- 
main of the government itself.” Ibid. 

“Tf the act ot incorporation be a grant of political 
power ; if it creates a civil institution to be employed in 
the administration of the government; or, if the funds of 
the college be public property; or, if the State of New 
Hampshire, as a government, be alone interested in tis 
transactions, the subject is one in which the Legislature of 
the State may act according to its own judgment, unre- 
strained by any limitation of its power imposed by the 
Constitution of the United States.” Ibid. Opinion of 
Marshall, C. J. 

None of these definitions will apply to the Florida State 
Agricultural College. 

It is not a county, town, village, city, or parish. 

Its charter contains no grant of political power. 

It is not in any manner employed in the administration 
of the government. 

Its funds are not public property, for they were donated 
by the United States and by individuals, to be used for a 
particular purpose in a particular manner. 

No portion of its interests and franchises are either di- 
rectly or indirectly the property or domain of the State. 

A private eleemosynary corporation is defined as follows : 

‘“‘An eleemosynary corporation is a private charity consti- 
tuted for the perpetual distribution of the alms and bounty 
of the founder. In this class are ranked hospitals for the re- 
lief of poor, sick and impotent persons, and colleges and 
academies for the promotion of learning and piety, and en- 
dowed with property by public and private donations.” 2 
Kent’s Com., 308, and references; Dartmouth College vs. 
Woodward, 4 Wheat., 518; 9 Gill & John., 365. 
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“The authorities are full to prove that a college is a pri- 
vate charity as-well as a hospital, and that there is, in reality, 
no difference between them except in degree; but they are 
within the same reason and both eleemosynary.” Dartmouth 
College vs. Woodward, 4 Wheat. 

“A corporation is private as distinguished from public, 
unless the whole interest belongs to the government, and it 
be created for the administration of political or municipal 
powers.” Rundle vs. Delaware and Raritan Canal, 1 Wall., 
Jr., 275. 

“A private eleemosynary corporation is an institution en- 
dowed with a capacity to take property for objects uncon- 
nected with government, whose funds are bestowed by indi- 
viduals on the faith of the charter, and where the donors 
have stipulated for the future disposition and management 
of these funds in the manner prescribed by them.” Mar- 
shall, C. J., in Dartmouth College vs. Woodward. 

All of these definitions apply to the Florida State Agri- 
cultural College. 

It is an eleemosynary corporation, constituted for the dis- 
tribution of the free alms and bounty of the founder, in such 
manner as that founder has directed. 

It is a college for the promotion of learning, and is en- 
dowed with property by public and private donations. 

The whole interest does not belong to the government, 
and it was not created for the administration of political or 
municipal power. 

Its funds were bestowed by individuals (for the United: 
States Government, so far as the State is concerned, is an 
individual,) on the strength of the charter, and the donors 
stipulated for the future disposition and management of 
these funds in a manner prescribed by themselves. 

The fact.that the Florida State Agricultural College was 
endowed originally by the United States Government from 
the public lands, does not affect the character of the corpora-- 
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tion. A public foundation does not make the corporation 
public; nor would it have done so, even though the endow- 
ment had been made by the State itself from the public 
lands or funds belonging to the State. This point is defi- 
nitely settled by judicial decisions. 3 Geo., 283; Dart. 
vs. Houston, 22 Geo., 530; Allen vs. McLean, 1 Sum- 
ner, 276; 14 Allen, 5382; 5 Allen, 66; 57 Maine, 527; 
2 Perry on Trusts, 742; Dartmouth College vs. Woodward, 
4 Wheat., 518; St. Johns College vs. State, 15 Md., 330; 
Brown vs. Hummel, 6 Penn. St., 86; State vs. Adams, 4 
Mo., 570. Nor can the trustees be changed. Harvard Col- 
lege vs. Soc. for promotion Theo. Ed., 3 Gray, 280; Attorney- 
General vs. Hartley, 2 J. & W., 382; Attorney-General vs. 
Mansfield, 2 Russ., 520; Stone vs. Framingham, 109 Mass., 
.303; Attorney-General vs. College of Wm. and Mary, 1 
Vesey, Jr., 243; 1 Black. Com., 469-482; 1 Kyd. Corp., 25; 
Attorney-General vs. Whorwood, 1 Ves., 534; St. Johns Col- 
lege vs. Todington, | Bl. Rep., 84; Philips vs. Bury, 1 Ld. 
Raym., 5; Allen vs. McLean, 1 Sumner, 276; Dartmouth 
College vs. Woodward, 4 Wheat., 518. 

The Florida State Agricultural College being a private 
eleemosynary corporation, the charter granted to it by the 
Legislature of Florida by the act of February 18, 1870, as 
amended by the act of February 17, 1872, is a contract with- 
in that clause of the Constitution of the United States 
which declares that no State shall make any law impairing 
the obligation of contracts, and any subsequent act of the 
Legislature altering this charter without the consent of the 
corporation, is an act impairing the obligation of the char- 
ter and is unconstitutional and void. 

“ A grant of incorporation is, in fact, in the nature of a 
contract between the government and its subjects, the lat- 
ter of whom undertakes in consideration of the privileges 
‘bestowed, to do what the gevernment is interested in hav- 
ing done.” Angell & Ames on Corp., 47; King vs. Passa- 
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more, 3 T. R., 246; 4 Peters, 562; Fletcher vs. Peck, 6- 
Cranch, 37; Cooley Const. Lim. 279, n. 2. “ A legislative 
grant is not revocable.” 9 Cranch, 256; 75 L. R., 562; 1 
Blk. Com., 471; 4 Wheat., 518; 1 Sumner, 276; 4 Wheat..,. 
564. 

But even if the Legislature had reserved the right to alter 
or amend the charter of the Florida State Agricultural Col- 
lege, this reservation would not have authorized it to change 
the trustees. 

“ A reservation in a charter for the Legislature to alter, 
repeal or amend, does not imply the power to change the 
vested rights acquired by the corporators under the charter,. 
or to add new parties and managers without the consent of 
the corporators.” 15 B. Munroe, (Ky.,) 340. 

“In the charter of the college it is declared that the Leg- 
islature ‘may grant further powers to, or alter, limit, annual 
or restrain any of the powers by this act vested in the said 
corporation as shall be judged necessary to promote the best 
interests of the college.’ Under this clause the authority 
of the Legislature is confined to the enlarging, altering, an- 
nulling or restraining of the powers of the corporation, and 
does net extend to any intermeddling with its property, or 
extinction of its corporate existence.” Allen vs. McLean, 
1 Sumner, 276. 

The obligation of the contract made between the trustees 
of the college and W. H. Gleason is also impaired by the 
act approved March 7, 1877. This contract was that Mr. 
Gleason should donate a large tract of land to the college, 
and in consideration of this donation, the college should be 
permanently located at Eau Gallie. The land was conveyed 
to the trustees, and the permanent location of the college 
was fixed by the trustees at Eau Gallie, where a college 
building was subsequently erected. The act of March 7, 
1877, authorizes the trustees therein named to remove the 
college from Eau Gallie to some other place, thus utterly 
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ignoring and deliberately violating the contract made with 
Mr. Gleason. A law, then, which authorizes the removal 
of the college without the consent of the donor of these 
lands, is a law impairing the obligation of a contract, and 
is within the prohibition of the Constitution of the United 
States. 


The Legislature, in Passing the Act of March '7,1877 Ez- 
ceeded its Power. 


The Florida State Agricultural College is a private eleemo- 
synary corporation, incorporated by the Legislature of Flor- 
ida on the strength of an endowment promised by the United 
States Government. The endowment, though granted to 
the State in terms, was not intended for the use of the 
State, nor to be subject to the control of the State, for the 
wanner in which it was to be invested, and the uses to which 
it was to be applied, were expressly stated in the grant. It 
was, by the terms of the grant, to be given to at least one 
Agricultural College, to be established by the State within 
a specified time. The State was made a trustee, (1 Perry 
on Trusts, 41,) and was to be held responsible for the faith- 
ful execution of the trust and the safe-keeping of the fund. 
A State can only execute a trust through officers or corpora- 
tions created by the Legislature for that purpose, and the 
State, therefore, created this corporation to manage the fund 
and control the college. In granting the charter it might 
have reserved to itself the power to change the trustees, but 
it did not do so, and consequently the corporators named in 
the charter acquired a permanent right to their character as 
trustees, which could only be divested in the manner pointed 
out in the charter. 

In point of fact, however, the State never became even a 
trustee; for, having failed to comply with the conditions of 
the grant, the United States refused to deliver to it the scrip, 
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and, without such delivery, the grant did not take effect. 1 
Perry on Trusts, Sec. 100. 

The Florida State Agricultural College being, then, an ex- 
isting corporation, capable of taking and holding property 
for the purposes specified in its charter, Congress ignored 
the State and made a new grant, followed by actual delivery 
of the scrip to this college. The result is that the State is 
absolved from any responsibility relative to the fund, or from 
any obligation to keep it undiminished, and the college holds 
and manages the fund, subject only to the limitations and 
conditions prescribed in its charter, and not subject to any 
control on the part of the State. 

The Constitution of Florida provides that “ no person shall 
be deprived of life, liberty or property without due process 
of law; nor shall private property be taken without just 
compensation.” Declaration of Rights, Sec. 8. 

A corporation is a person, and the rights, privileges and 
franchises of a body corporate and politic are as much “ prop- 
erty” as are real and personal estate. Blackstone, after enu- 
merating other liberties and franchises, says: “ It is likewise 
a franchise for a number of persons to be incorporated and 
subsist as «a body politic, with a power to maintain perpetual 
succession and do other corporate acts; and each individual 
member of such corporation is also said to have a franchise 
or liberty.” 2 Black. Com., 37. 

The property belonging to the college is also the property 
of the trustees. It is true they hold it in trust for certain 
purposes, but the legal estate is theirs, and this legal estate 
is as much an object of legal protection as any other estate. 
But whatever may be the title of the trustees, this property 
certainly is not the property of the State. It was given di- 
rectly to the trustees by the United States Government and 
by individuals; it never was, either directly or indirectly. 
the property of the State, nor in its possession, nor subject 
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to its control ; nor has the State ever expended a single dol- 
lar towards endowing or maintaining the college. 

The act of March 7, 1877, then, deprives the respondents 
of their property in the rights, privileges and franchises be- 
longing to them as trustees of the Florida State Agricultural 
College without due process of law, and it takes away from 
them private property, the property of a private corporation, 
in which they have a legal estate, without just compensa 
tion. It is, therefore, unconstitutional and void. 


Mr. Justice Westcorrt delivered the opinion of the court. 


The respondents, who claim to be a body corporate and 
politic under the name of the “ Florida State Agricultural 
College,” are here called upon and required by the State of 
Florida, upon the relation of the Attorney-General, to show 
by what title, right and authority they claim to exercise the 
franchise to be a corporation for the purpose of teaching 
such branches of learning as relate to the mechanical arts 
and agriculture, and generally to exercise the powers of a 
corporation, to sue and be sued, &c. 

It is unnecessary to state at length the pleadings in this 
case. There are two leading questions presented in argu- 
ment as arising under the proper construction of the plead- 
ings, and to these we address ourselves. 

The first is the constitutionality of the act approved 
March 7, 1877, entitled “An act in relation to the Florida 
Agricultural College,” viewed in reference to the limita- 
tions of the power of the Legislature in the State Constitu. 
tion as to the enactment of statutes; and the second is 
the constitutionality of the same act, when viewed in refer- 
ence to limitations upon the power of a State, in the Consti- 
tution of the United States. 

These questions arise from the nature of the legislation 


in reference to the “ Florida Agricultural College,” and are 
39 
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embraced, so far as the State Legislature is concerned, in 
three acts. These acts, giving a condensed statement of 
their provisions, are as follows: 

Chapter 1766, of the Laws of Florida, is an act to estab- 
lish the Florida Agricultural College. The first section 
of the act established the college. The second section an- 
nounces its design and purpose. The third section consti- 
tutes certain persons a body corporate, by the name of the 
Trustees of the Florida Agricultural College, investing 
them with the general powers of a corporation, and with 
right to use a corporate seal. The fourth section gives the 
power of removal from office, as well as the power of filling 
vacancies in office. The 5th section provides for the elec- 
tion of an executive committee with named powers. The 
6th provides for their compensation. The 7th, 8th and 9th 
relate to the agricultural land scrip, which the State is en- 
titled to under the act of Congress of July 2, 1862, the in- 
vestment of the proceeds of the sale thereof and application 
of the interest. The 10th provides for the location of the 
college. The 11th makes the expense incurred in procuring 
and selling the scrip a charge against the State. The 12th 
authorizes an investment of the money in State bonds. The 
13th gives the trustees power to name a president of the 
college and professors, and for their compensation. The 14th 
provides for the faculty. The 15th prescribes their duties. 
The 16th provides that each county may send one student 
for each member of the Assembly. The 17th gives the 
Comptroller authority to examine the acts of the trustees, 
and makes it their duty to report to him. The 18th re- 
quires the trustees to report to the Superintendent of Pub- 
lic Instruction. The 19th authorizes the Legislature to add 
other departments of learning. The 20th provides that the 
Justices of the Supreme Court shall constitute an examin- 
ing committee to inquire into the affairs of the college. 

Chapter 1905, of the Laws of Florida, is “ An act supple- 
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mentary to Chapter 1766 of the session laws of 1870, being 
an act to establish the Florida Agricultural College.” The 
1st section of this act repeals sections 3 and 5 of Chapter 1766, 
Section 3 of Chapter 1766 named the trustees and estab- 
lished them a body corporate, with right to use a corporate 
seal and have succession. Section 5 of that chapter pro- 
vided for their first meeting, for the election of officers and 
an executive committee and fixed their powers. Sections 
2 and 3 of the supplementary act are plainly in lieu of 
sections 3 and 5 of the first act thus repealed. These se¢- 
tions of the supplementary act named certain persons ag 
corporators under the name of the “ Florida State Agricul 
tural College,” giving them corporate powers and defining 
their duties and powers, and it is under these sections that re- 
spondents claim title. The necessary conclusion is, that the 
two sections, 2 and 3 of the supplementary act, were in lien 
of sections 3 and 5 of the first act. Section 4 of the last 
act gives them power to construst college buildings, to sue 
and be sued, and to receive donations. Section 5 gives each 
State Senator the right to nominate a student, who shall be 
entitled to receive instruction at the college. 

Chapter 3045, of the Laws of Florida, is “‘ An act in re- 
lation to the Florida Agricultural College.” The ist sec- 
tion enacts that section 2 of “An act supplementary to 
Chapter 1766 of the session laws of 1870, being an act to 
establish the Florida Agricultural College,” be amended so 
as to read as follows : 

“ The Superintendent of Public Instruction and the Treas- 
urer of the State of Florida, by virtue of their offices as 
such, and J. Wofford Tucker, David S. Walker, J. H. 
Roper, James M. Baker, C. H. Smith, F. Branch, W. D. 
Barnes, their successors, are hereby constituted a body cor- 
porate and politic by the name of the ‘ Florida Agricultu- 
ral College,’ and are entrusted with the general powers of 
a corporation for the benefit of causing to be taught such 
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branches oi learning pertaining to agriculture and the me- 
chanic arts, military tactics, and other scientific and clas- 
sical studies, in order to promote the liberal and practical 
education of the industrial classes in the several pursuits , 
and professions of life, and said corporation shall have 
perpetual succession, as is provided in the original act in- 
‘corporating said college, and the right to use a corporate 

seal.” 

' The 2d section provides “that section 3 of said Chapter 

1905 be amended so as to read as follows.” Then follows 
the substituted section, making the Superintendent of Pub- 

lic Instruction and State Treasurer ex-ofticio President and 

and Treasurer of the Board of Trustees. It also provides 

for an executive committee. 

The 3d section authorizes the Treasurer to receive the 
property beloaging to the board; the 4th gives the trustees 
power to remove tbe college from its present location, and 
the 5th is the usual repealing clause. 

The clause of the State Constitution, to which this last 
act is claimed to be obnoxious, is as follows: ‘* Each law 
enacted in the Legislature shall embrace but one subject 
and matter properly connected therewith, which subject 
shall be briefly expressed in the title, and no law shall be 
amended vor revised by reference to its title only; but in 
such case the uct as revised, or section as amended, shall be 
re-enacted aud published at length.” 

The first objection to the act approved March 7, 1877, 
which we cuusider, is that it undertakes to amend the act 
of February 17, 1872, by reference to its title only. This, 3 
in point of fact, is a mistake. The amending act not only 
refers to the title of the act being amended, but it also re- ’ 
fers to the chapter of the act being amended, and the sec- 

tions as atnended are re-enacted and published at length. 
The only authority under which the respondents claim to 
hold and exercise their franchises is the second section of 

















JUNE TERM, 1878. 613 








State ex rel. Attorney-General v. Knowles et als.— Opinion of Court. 








the act of February 17, 1872. This the act of 1877 repeals 
in express terms, and in a manner complying with the con- 
stitutional requirements as to the method of amendment. 
The next objection is that “‘ the subject of the act is not 
briefly expressed, is not expressed at all in the title; that an 
act creating a college cannot properly be entitled an act in 
relation to that college, for the term implies the pre-exist- 
ence of the thing to which the act relates. There was no 
institution in existence by the name of ‘ The Florida Agri- 
cultural College,’ in relation to which acts could be passed. 
The act really embraces several subjects ; none of which are 
expressed in its title. One subject is professedly the amend- 
ment of certain sections of the act approved February 17, 
1872, but in reality is the creation of a new corporation under 
anewname. Another subject is the transfer of the property 
belonging to the Florida State Agricultural College to this 
corporation. Another subject is the location of the Flor- 
ida State Agricultural College.” There is nothing in the 
objection that the Legislature cannot establish a college or 
corporation because it is not in existence already. On the 
contrary, the very fact that it does not exist is the cause and 
reason for legislative action to bring it into existence. If it 
existed before, there is no necessity for legislation bringing 
it into existence; nor is there any objection to proper legis- 
lation in respect to it when it does exist. Where is there 
any limitation upon the power of the Legislature in this 
respect? There is none. The creation of new corporations 
and the changing of the names of public corporations, are 
admitted powers of this branch of the government. The 
title of this act relates to the “ Florida Agricultural Col- 
lege,” and the provisions of the law following embrace noth- 
ing but the subject of the “Florida Agricultural College” 
and matter properly connected therewith. Every section: 
of this law, when examined, will be found to refer to that 
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gubject alone. This title indicates the one general sub- 
ject. 

It is not necessary to state in detail in the title the mat- 
ters embraced in the body of the statute connected with that 
subject. The act is properly entitled in relation to the Flor- 
ida Agricultural College. If the body of the act relates to 
that one subject, and if the Florida State Agricultural Col- 
lege is matter properly connected with the Florida Agricul- 
tural College, as created by the act and in view of its gen- 
eral purposes looking to its particular provisions, that is 
enough. I do not think, looking to the authorities upon this 
subject, that there is any sanction for the idea that an act 
in relation to a new corporation is not a sufficient statement 
of the subject of an act which, in its body, changes the 
name of an existing corporation to the new name stated in 
the title. 

While the provision in the Constitution is mandatory, 
still “there has been a general disposition in the courts of 
this and other States to construe it liberally rather than em- 
barrass legislation by a construction where strictness is un- 
necessary to the accomplishment of the beneficial purposes 
for which it was adopted.” Gibson vs. The State, 16 Fila. ; 
Gool. Con. Lim., 146. 

As is said by the Supreme Court of Wisconsin, (20 Wis., 
411,) “the subjects of legislation are usually expressed with 
the utmost brevity and conciseness in their titles, and some 
consideration must be given to this circumstance in deter- 
mining the question. The court is not to set aside or declare 
an act void because the subject was not as fully or as une- 
quivocally expressed as it might otherwise have been. A 
liberal rule of interpretation must prevail in this respect, not 
only for the reason just stated, but because the proposition 
is to strike down and defeat the act of the Legislature, which 
@an never be done upon any slight or untenable grounds. 
It is a truth which has been often asserted and often acted 
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upon by the courts, that to justify the annulling of a statute 
by judicial sentence, the violation of the Constitution must 
be clear and unmistakable.” Considering, therefore, that 
the statement of the subject is always concise, I cannot see 
how it can be contended that each and every section of 
this act does not relate to the Florida Agricultural College. 
This section of the Constitution relates to the exercise of 
legislative power by the legislative department of the gov- 
ernment, and for this reason, among others, some of the State 
courts have held that it is directory. While we cannot 
agree with this conclusion, still we do say that the conflict 
must be clear before any act of the Legislature is to be de- 
clared by us unconstitutional for non-compliance with re- 
quirements as to the method of enactment. 

It is insisted further that the two other remaining sec- 
tions of the act of 1877 amend some part of the antecedent 
statutes of 1870 and 1872. 

Upon an examination of these sections it will be found 
that their effect is to give the new corporation additional 
powers. 

The trustees having been changed by the first section of 
the act, section three gives the new treasurer power to re- 
ceive and send for all property belonging to the board, and 
the fourth section gives the new trustees power to remove 
the college from its present site. 

It is insisted further that the act of 1877 is a revision of 
the acts of 1870 and 1872. An act cannot be said to be an 
act revising two other acts, unless it is apparent and clear 
that the provisions of the new act are to be in lieu of the 
preceding acts. Because the provisions of this act affect some 
older law on the same subject by adding in one section to 
the power of the treasurer, and in another giving additional 
power to the board, it cannot be said to be an act revising- 
the antecedent act. So far as this act is amendatory in its 
charaeter, it complies with the constitutional limitation, and 
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the other sections are original and not revisory legislation 
in the sense of that word as used in the Constitution. 

Every act containing different provisions upon a matter 
which has been already the subject of legislation cannot be 
called a revisory act. 40 Ala., 77; 41 Ala., 18; 13 Mich., 
497. 

The next general proposition as to this statute is that it 
impairs the obligation of a contract. The statute changes 
the trustees of this college. It substitutes the trustees 
named in the act of 1877 for those named in the act of 
1872, as the act of 1872 substituted those named in it for 
those mentioned in the act of 1870. The ground upon 
which this view is based is that this is a private not a pub- 
lie corporation. The corporation is itself founded by the 
State through property derived from the government of the 
United States. These trustees are made by this legislation 
the agents of the State to collect and disburse property ap- 
propriated by the General Government to the State for a 
public purpose. 

There is not and never was any private property in the 
trustees in the funds. They were derived from the gov- 
ernment. The founder of this institution was the government 
of the State of Florida, and the property which constituted 
its basis was public moneys of the State of Florida derived 
by it from the government of the United States in trust for 
the establishment of an institution of this character. 

It never was the purpose of the State of Florida to give 
these trustees any private right to this property. Through- 
out the whole legislation they are shown to be simple pub- 
lic agents to manage a public property. The only right 
they have to it is by the legislation of the State, and every 
section of these acts shows that it was founded by public 
funds and for a public purpose. 5 Stew. & Port., 23; 4 


Wheat., 518. 
It may be true that any legislation of the State appropri- 
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ating these funds to any other purpose than that public 
purpose named in the act of Congress, might have been in 
bad faith, but that is a matter which does not concern these 
trustees, nor does this fact change the nature of the institu- 
tion. 

It is insisted that the obligation of a contract with W. H. 
Gleason is impaired by the act of 1877, in that it directs a 
removal of the college. This question is entirely independ- 
ent of the question raised in this case, which is the right 
of the trustees to hold and exercise a public trust against 
the provisions of a statute naming other persons trustees in 
their stead. Because they may have made a contract with 
some one else cannot extend their powers or rights. 

The question whether a city or town has made a contract 
with A. B. or C. is entirely distinct from the question 
whether the Legislature may not change the affairs of a 
public municipal corporation. 

What has been said disposes of the further objection, on 
the ground that these respondents are deprived of their 
property without due process of law. 

Holding their franchises subject to legislative action, leg- 
islation depriving them of them is due process of law. 

Judgment of ouster is awarded. 





Joun A. Lorine, Puarmtirr 1 Error, vs. W. L. Wirrica, 
DEFENDANT IN ERkoR. 


1. In a suit commenced by summons, and in which an attachment is is- 
sued at the same time, a motion to dissolve the attachment will not 
prevent the plaintiff entering the defendant’s default for not pleading.. 

2. Where a judgment by default for want of a plea is regularly taken, an 
application to set aside the judgment and allow the defendant to 
plead, is addressed to the sound discretion of the court. 
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3. After judgment by default, the court may allow the plaintiff to amend 
the record and proceedings, during the same term, but such amend- 
ment, unless it affects a substantial right of the defendant, does not 
give him a right to demand that the judgment be set aside. 


Writ of error to the Circuit Court for Escambia county. 

The defendant in error, Wittich, who was plaintiff in the 
court below, claimed to have sold goods amounting to 
$1,761.35 to the schooner William Fisher, of which John 
Loring and others were owners, and Loring was master. 
The bills not being paid, said plaintiff in the court be- 
low, on the 14th day of December, 1876, commenced 
suit in assumpsit by filing his precipe tor a summons 
ad respondendum against John A. Loring and eight 
other persons, describing them as partners under name 
of Schooner William Fisher. Whereupon a writ of sum- 
mons ad respondendum, returnable to January rules, 1877, 
issued, which, as shown by the return, was executed 
by service on Loring. After such commencement of suit 
by preecipe and summons, and on the said 14th day of De- 
cember, plaintiff below sued out ancillary attachment 
against the property of defendants in said suit. 

On the 29th of December, 1876, Wittich filed his dec- 
laration in assumpsit, setting forth that said defendants 
being the owners, and said defendant Loring being the mas- 
ter of said schooner William Fisher, and said defendants 
being engaged with said schooner in trading between the 
port of Pensacola and sundry other ports, purchased from 
the plaintiffs the bill of goods attached to said declaration, 
and made part of said declaration, at the prices stated in 
said bill, amounting in the aggregate to $1,761.35, which 
they had often promised to but had failed and refused to 
pay. The declaration also contained common counts. 

Afterwards, on the 11th of April, 1877, the defendants 
below filed a special appearance and motion to dissolve the 
said attachment upon the ground of insufficiency of aftida- 
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vit for attachment, and upon the ground that affidavit was 
untrue. On the 4th day of June, 1877, default was entered 
against said alleged partners for want of appearance and 
plea, and upon proper proofs being made final judgment 
was, on the 6th day of June, entered for $1,828.63 against 
all of them, and ten days thereafter execution issued. 
Afterwards, on the 11th of June, said defendants filed, and 
noticed for hearing on the 14th of June, their motion as fol- 
lows : 

“ The defendants move to set aside the default and judg- 
ment therein rendered in said case, and for cause alleged 
that there was a motion pending for the dissolution of the 
attachment in said case at the time of the entry of said de- 
fault and judgment.” 

At the special June term of said court, and on the 26th 
day of June, (the above motion of 11th of June not having 
been heard) the said defendants brought so much of their 
motion to hearing, filed 11th of April, as sought to dissolve 
the attachment in said case for want of an allegation in 
plaintiff's affidavit that the debt was actually due; and the 
court, after argument, adjudged the affidavit insufficient, re- 
fused plaintiff’s application to amend the affidavit in that 
particular, to which plaintiff below excepted, and ordered 
that the attachment issued in said case be dissolved. There- 
upon the said defendant brought to a hearing their motion 
to set aside the default and judgment. 

This motion the court denied, refusing to set aside said 
judgment and default entered as aforesaid for want of ap- 
pearance and plea to the action by defendant, the court 
ruling that the said motion for the dissolution of the attach- 
ment in the.case, and the special appearance entered for de- 
fendants in connection therewith, was insufficient to prevent 
the entry of said default and judgment. 

Afterwards, on the 3d day of July, the defendants moved 
to set aside the said default and judgment against all the 


A SEE Pe ay enor eee a 











ae ae ee 








620 SUPREME COURT. 








Loring v. Wittich—Opinion of Court. 








defendants except John A. Loring, on the ground that no. 


partnership existed between Loring and the other defend- 


ants, and because the defendants, other than Loring, were. 


not served with process, nor had publication been made, 
and that they had not been residents within the limits of 


the State, but had always been residents of the State of. 


Maine. This motion was granted by the court, and the 
said default and judgment as to all the defendants, except 
Loring, were vacated and set aside, to which order plaintiff 
below excepted. 

Afterwards, on the 5th day of July, the plaintiff moved 
to amend the proceedings by striking out wherever it 
appears the description of defendants as partners and by 


inserting in the proceedings proper notification of non-- 


service on the defendants other than John A. Loring, and 


by so amending the judgment that it may appear as entered. 
against the party served, to wit: John A. Loring, with. 
proper notification of non-service upon other defendants,. 
the execution to be amended to make it conform to. 
the amended proceedings and the rules of court and the laws. 
applicable thereto. Which motion was allowed on the 11th. 


day of July, 1877. 


Loring has brought the case here by writ of error. The-. 


errors assigned are stated in the opinion. 
Geo. P. Ramey for Plaintiff in Error. 
E. A. Perry for Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court. 


The plaintiff in error, who was the defendant below, seeks 
to reverse the judgment upon three several grounds : 

1. That the court erred in denying the motion to set aside 
the default and the judgment entered thereon. 

The suit was commenced by precipe and summons, and. 
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‘an attachment was issued on the same day against Loring 
and several others who were described as partners. 

The defendant Loring was served with the summons, and 
the other defendants being non-residents were not served, 
but all the defendants appeared specially, and moved to 
quash the attachment, which motion was granted; but 
meantime, for want of appearance and plea to the declara- 
tion, the defendant’s default was duly entered and final 
judgment was rendered against all the defendants. Subse- 
quently, however, at the same term, the judgment was va- 
cated as to all the defendents not served with summons. 

The default of Loring was regularly entered, as he had 
been served with summons and had failed to appear gener- 
ally and plead. His excuse for this failure was that as he 
had made a motion to dismiss the attachment, he was ad- 
-vised, and supposed, that no default could be entered against 
him while that motion was pending. Of course he was 
mistaken in this. The dismissal of the attachment did not 
abate the suit, as it was commenced by summons duly 
served on Loring. Had he tendered a good plea to the 
merits, or filed an affidavit of merits and offered to go to 
trial at once upon a material issue, the court might well 
have set aside the default and permitted him to plead; but 
this was a matter to be addressed to the sound discretion of 
the court. (1 Tidd’s Pr., 508; Graham’s Pr., N. Y., 788; 
3 Johns., 141, 245, 258, 449; 6 ib., 1381; 1 Cai., 111, 118; 
2 Cai., 30; 3 Cai., 95; 2 Str., 1,242; 2 Salk., 518; 2 W. 
Bl., 35.) Had there been any substantial irregularity in 
the entry of the default, it might be asked as a matter of 
right that the default be set aside and the party be permit- 
ted to plead, but as the default was regular it could only 
be asked as an exercise of the discretion of the court. It 
has been quite uniformily held that as to orders -resting in 
the discretion of the court, the parties cannot require their 
reversal by an appellate conrt. 
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2. The second ground of error is that the court “ denied 
the motion to dismiss the cause for default in tiling bill ot 
particulars under Rule 14 and the 3d section of Chap. 1096, 
Laws of 1861.” 

It is not clear that there is any foundation for this allega- 
tion of error. With the declaration appears to have been 
filed a detailed account by items and prices of goods bought 
of plaintiff by defendant, which account is referred to in 
the declaration as the claim sued on. This is all that the 
statute or the rules require. 

3. The third ground of error is the granting of a motion 
to amend the proceedings by striking out, wherever they 
occur in the process, pleadings and judgment, the words 
describing the defendants as partners, and noting the non- 
service upon the other defendants. 

There is no substance in this objection. It can make no 
difference to the defendant Loring whether he is described 
as a partner or otherwise liable with the others. The judg- 
ment as to him was regular. Had he shown to the court 
below that he had a defence upon the merits to the action 
in its amended form, or that he was in any wise prejudiced 
by the allowance of the amendment, he might have some 
grounds of complaint. It is not apparent that he was in- 
jured, or in any way affected by it. He has nothing to 
complain of in this respect. 

The argumentative suggestion of counsel, that the de- 
fendant Loring may have defences to the action in its 
amended condition, can have no weight, because he did not, 
when he had the opportunity, apply to the court for leave 
to file a plea. That he may have a defence is possible, but 
the probability is that if he had he would have informed 
the court of the fact, and in that case he would have been 
in a condition to demand a hearing. 

The power of the court to allow the plaintiff to amend 
his proceedings is ample, under the provisions of the prac- 
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tice act of 1861, and the act secures to the defendant in 
such cases, “if duly applied for,” every legal or equitable 
defence. 

The common law rule that a record was not amendable, 

must be taken to mean that it was not amendable after the 

term, (Rex vs. Carlisle, 2 B. & A., 971,) for during the 
term the record is said to be in jier2, and it is in the breast 
of the court to mould it as the justice of the case requires. 
See note to Robinson vs. Raley, 1 Smith’s Leading Cases, 
431, 438. 

The judgment is affirmed. 














James B. Jonson, Piamtirr wy Error, vs. THe Penga- 
} COLA AND Prerpipo Ramroap Company. 


1. A demurrer to pleas reaches the declaration, notwithstanding a pre- 

vious demurrer to the declaration overruled. Where a party pleads 
over after demurrer overruled, the demurrer is waived, and, in con- 
templation of law, ceases to be a part of the record. 

2. The Pensacola and Perdido Railroad Company is a common carrier. 
At common law snch common carrier cannot charge excessive or un- 
reasonable rates of freight. The common law protects the individual 
from extortion and limits the carrier to a reasonable rate, but there is 
no common law rule requiring equal rates. What is charged one 

person, and the tariff of rates, are but matter of evidence to determine 

whether a charge is a reasonable compensation for the service per- 


| formed. 


Writ of error to the Circuit Court for Escambia county. 
The plaintiff in error, who was plaintiff in the Cireuit 
Court, sued the defendant in error in an action of assumpsit. 
The declaration contained several counts, but a non-suit 
having been taken as to all but the first count, this count 
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alone and the pleadings and proceedings relating to it con- 
stitute the case before this court. 

The first count alleges that the defendant being a com- 
mon carrier of lumber and other merchandise between Per- 
dido bay and Pensacola bay, in the county aforesaid, and as 
such carrier bound by law to furnish the like transportation 
at the same rates of freight to all shippers by its railroad, 
did, in disregard and violation of its legal duty and obliga- 
tion, compel the plaintiff to pay to the said defendant, be- 
tween the Ist day of July, A. D. 1874, and the Ist of March, 
A. D. 1877, fifty cents per thousand feet on 4,400,000 feet 
of lumber shipped by plaintiff over said railroad, making 
an aggregate of $22,000 in excess of what the said defend- 
ant charged the Perdido Bay Lumber Company for like 
transportation over said railroad during the said period be- 
tween 1st day of July, A. D. 1874, and 1st of March, A. D. 
1877, and that thereby the said defendant became indebted 
to the plaintiff in the said sum of $22,000; and being so in- 
debted, the defendant afterwards, to wit: on the Ist day of 
March, 1877, promised to pay to the plaintiff the said sum 
of $22,000; but although often so requested to do hath 
hitherto wholly refused to do. 

To this count the defendant demurred. The court below, 
at special June Term, 1877, (upon condition that plaintiff 
should so amend his declaration as to make it clearly appear 
that the excess of the charge to plaintiff over the charge to 
the Perdido Bay Lumber Co. was made during the same 
time,) overruled the demurrer, but with leave to the de- 
fendant to demur to the amended declaration. 

The plaintiff having so amended his declaration, by ad- 
ding the words italicised above, the defendant demurred 
to it as amended, and set forth the following grounds of de- 


murrer : 
The declaration as amended does not state facts sutticient 
to constitute a cause of action, in this: 
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It does not state that the transportation, though like in 
kind, was furnished under like circumstances. 

It does not state that defendant charged plaintiff any- 
thing it was not entitled to, under the laws of this State. 

It does not state or show that, by action of defendant 
with the Perdido Bay Lumber Co., the plaintiff was in- 
jured. 

That to state that defendant charged the Perdido Bay 
Lumber Co. less than established rates, does not raise an 
implied promise on part of defendant to refund any part of 
established rates that the plaintiff may have paid. 

This demurrer was overruled, and the defendant excepted. 

Defendant then filed six pleas. The 1st and 2d denied 
the alleged indebtedness and promise. 

The 3d alleged that the charge to plaintiff of fifty cents 
per thousand in excess of what defendant charged Perdido 
Bay Lumber Co., was not for transportation under the same 
or similar circumstances; was not for the same amount of 
business, and was not in excess of the regular, legally estab- 
lished rates for the transportation of Jumber. 

4th. That the charge to plaintiff was the regular estab- 
lished rate for the transportation ot lumber, and the charge 
of fifty cents less to the Perdido Bay Lumber Co. was not 
intended to be, and was not in fact, a discrimination against 
plaintiff, or in favor of the Perdido Bay Lumber Co., and 
was not made to damage the one or to benefit the other, and 
did not damage the plaintiff. 

5th. That the less charge to the Perdido Bay Lumber Co. 
was for a good and valuable consideration for the benefit of 
the defendant, and was not an unreasonable or unjust dis- 
crimination between the plaintiff and the Perdido Bay Lum- 
ber Co., and was not for the purpose of benefiting the Per- 
dido Bay Lumber Co., or prejudicing the plaintiff. 

6th. That long before the plaintiff acquired any interest 
in mill property at Millview, or at any place on defendant’s 
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road—and before said road was built and completed—and 
as the only means by which defendant could build and com- 
plete its road, the Perdido Bay Lumber Co., then known as 
R. F. Queal & Co., loaned to defendant upon very inade- 
quate security a large sum of money, to be repaid in freight, 
to enable defendant to complete its road ; and as an induce- 
ment to said loan, and as consideration therefor, said de- 
fendant, under the advice and counsel of its then principal 
director and legal adviser, one learned in law, and believed 
by defendant to be, of all men, the one who had most at 
heart the interest of defendant, to-wit: on the 16th day of 
February, A. D. 1872, agreed, for and during a period of 
ten years, from the date of the first shipment of lumber by 
the Perdido Bay Lumber Co., to make a deduction of one- 
third from the regular rate of freight on lumber that might 
be produced by any mill or mills which said Perdido Bay 
Lumber Co. would erect at Millview, or by one or both of 
two at that time unproductive mills at Millview, if said Per- 
dido Bay Lumber Co. should purchase one or both of said 
mills. 

That the regular established rate of freight was and is 
$1.50 per M. feet; and that defendant has, in pursuance of 
its contract, made deduction of one-third thereof, to-wit: fifty 
cents per thousand feet, for and in consideration of said loan as 
part compensation therefor, and also in consideration of the 
said Perdido Bay Lumber Co. furnishing defendant a great 
amount of business. All of which more fully appears from 
the copy of said agreement, which is hereunto annexed, 
marked “ X,” and made part of this plea. 

That said plaintiff, after the making of said agreement, 
purchased and commenced operating his said mill on de_ 
fendant’s road at Millview, and on the 2d day of March 
1874, entered into aeontract, which, among other provisions. 
expressly provided, that he should be charged the regular 
established rate of freight of one dollar and fifty cents per 
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one thousand feet for lumber transported on other than 
plaintiff’s cars, as fully appears from a copy of said contract 
hereunto annexed, marked “ Y,” and made part of this plea. 

And defendant avers that all the lumber, for the trans- 
portation of which plaintiff has been charged $1.50 per 
thousand feet, was transported on other than plaintiff’s cars, 

The following are the agreements referred to: | 


(X.) 
STATE OF FLORIDA, } 
Escampra County. 

This contract, entered into this the 16th day of February, 
A. D. 1872, by and between the Pensacola and Perdido 
Railroad Company of the first part, and Robert F. Queal & 
Co., of Chicago, of the second part, witnesseth : 

That whereas, the extension of the said railroad from its 
present terminus on Bayou Chico, into Pensacola bay, is of 
vital importance to the party of the first part, and to the 
owners of mills at Millview; and whereas, the party of the 
second part is willing to make a loan of $10,000 to the 
party of the first part, upon the considerations, conditions 
and security hereinafter mentioned, in order to enable the 
party of the first part to make said extension; now, there- 
fore, the said parties do hereby mutually contract and agree 
as follows, to-wit : 

First. The party of the second part, for and in considera. 
tion of the undertakings hereinafter specified, of the party 
of the first part, does hereby agree to lend the party of the 
first part the sum of $9,000, in addition to the sum of $1,000 
which has this day been paid to the party of the first part, 
making in all the sum of $10,000, and the remaining $9,000 
the party of the second part contracts and agrees to pay the 
party of the first part, in installments, as the work of ex- 
tending said railroad progresses, and upon a notice of ten 
days, to be given by the party of the first part to the party 
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of the second part, that such installments are required. And 
it is mutually agreed by the said parties that the said loan 
of $10,000 shall bear interest at the rate of ten per cent. 
per annum on each installment thereof, from the day it was 
received by the party of the first part; and that said loan 
shall be satisfied by the retention of twenty per cent. of the 
amount of the freight money which may become due by the 
party of the second part to the party of the first part, and 
at the expiration of every ninety days during the period the 
said loan shall be unsatisfied, the aggregate retention of 
freight money shall be ascertained and applied as a payment 
pro tanto of such loan and accrued interest ; provided, how- 
ever, that if said retention of freight money should not 
prove sufficient to discharge said loan, with the interest 
thereon, within three years from the date of the first install- 
ment thereof, then and in that case the said loan shall be- 
come due and payable, with interest thereon as aforesaid, by 
the party of the first part to the party of the second part. 

Second. That as a part of the consideration for said loan 
of $10,000, the party of the first part agrees and contracts 
to transfer to the party of the second part twenty-five (25) 
shares of the stock of the said Pensacola and Perdido Rail- 
road Company, immediately after the payment of the last 
installment of said loan of $10,000. 

Third. That as an additional consideration for the loan of 
ten thousand dollars as aforesaid, the party of the first part 
does hereby contract and agree, for and during a period of 
ten years from the date of the first shipment of lumber by 
the party of the second part over said road, to make a de- 
ductiou of one-third from the regular rate of freight on lum- 
ber that may be produced, at the option of the party of the 
second part, to the extent of thirty millions, or under, an- 
nually, by any mill or mills which the party of the second 
part may, at their option, erect at Millview or either or both 
of the mills now erected on mill lots five (5) and six (6) in 
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the plan of Millview, in said county and State, fin case the 
party of the second part should in their discretion see fit to 
purchase either or both of said mills on said mill lots five 
and six,) from said mill or mills to the terminus of said rail- 
road in Pensacola bay, after the completion of the extension 
of said railroad as hereinafter provided ; and it is hereby 
understood and agreed that the regular rate of freight 
above mentioned, and from which said deductions of one- 
third shall be made, shall be as announced to mill owners 
at the commencement of said railroad enterprise, one dollar 
and fifty cents per thousand feet, board measurement, free 
of wharfage on lumber and vessels, and that said rate shall 
be and remain the regular rate of freight during the whole 
of said period of ten years. ; 

Fourth. That the party of the’ first part, for and in con- 
sideration of the said loan of ten thousand dollars, hereby 
contracts and agrees and binds itself to complete within 
eight months from the date hereof, no act of God prevent- 
ing, the extension of said railroad from its present termi- 
nus on Bayou Chico into Pensacola bay, as tar as eighteen 
feet of water, according to the survey of said railroad now 
on file in the office of the party of the first part; and it ts 
hereby understood and agreed that in the event of the failure 
of the said party of the first part to complete said extension 
as aforesaid, that then and in that event the said loan of ten 
thousand dollars, with interest thereon as aforesaid, shall 
become due and payable, and as security for the completion 
of said extension within the time above specified, as well as 
security for the loan as aforesaid, and the repayment of the 
same in the event of the failure of the party of the first part 
to complete the same within the time above specified, the 
party of the first part has this day executed to the party of 
the second part a second mortgage on the said railroad, the 
real and personal property, and the franchises of the party 
of the first part. 
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Fifth. That the party of the first part hereby contracts 
and agrees at its own expense to provide the necessary 
switch, or track, to connect the said mill or mills of the 
party of the second part with the main line of said railroad. 

Sixth: That in case of a failure to complete said railroad 
as above provided, then and in that case all provisions of 
‘this contract shall continue and be in full force for the pe- 
tiod so stipulated, except as to the maturity of the loan of 
ten thousand dollars. 

P. & P. R. R. CO., 
By B. F. Smmmons, President. 
ROBERT F. QUEAL & CO. 


(Y.) 

This agreement entered into this 2d day of March, 1874, 
between the Pensacola and Perdido Railroad Company of 
the first part, and J. B. Johnson of the second part, wit- 
nesseth : 

That the party of the second part hereby covenants and 
agrees to place upon the road of the said company, party of 
the first part, five (5) new cars similar to those now owned 
by the party of the first part in operating their road. 

The party of the second part further agrees to keep said 
ears in good repair to the satisfaction of the Superintendent 
of said road. 

It is further agreed that said cars are to be used in the 
transportation of the produce of the said party of the second 
part, and under the regulations of said company as to the 
manner and quantity of loading such cars. That in consid- 
eration of the above stipulations the party of the first part 
agrees to transport over their road the produce of said mill 
of the party of the second part, loaded upon said cars, at 
the rate of one dollar per thousand superficial feet. 

It is further understood and agreed that the above stipu- 
lated rate of freight, viz: of one dollar per thousand feet, 
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applies only to the five cars owned by the party of the sec- 
ond part, and not to products loaded on other cars at said 
mill, on which the regular established rate of freight of one 
dollar and fifty cents per thousand superficial feet will be 
charged. 

It is further mutually agreed that this contract is to con- 
tinue in full force until the said railroad company purchases 
said cars at the original cost, less any needed repairs on the 
same, upon giving the said party of the second part six 
months’ notice of their intention to purchase the same. 

It is further mutually agreed that the party of the second 
part shall have the privilege of placing five more cars on the 
road, on the same terms as heretofore stipulated, and as soon 
as the said ten cars are placed upon the road, in working 
order and ready for use, it is further agreed between the 
said parties that in case of emergencies in the business of 
either they will endeavor to aid each other to meet such 
emergencies by a loan of cars or trucks, provided that upon 
request such loan can be made without interfering with the 
business of the party to whom the request shall be made. 

P. & P. BR. R. CO.,, 
Per B. F. Smoons, President. 
J. B. JOHNSON. 

The plaintiff joined issue on the 1st and 2d pleas to the 
first count, and demurred to the 3d, 4th, 5th, and 6th pleas 
to that count, and assigned the following grounds of de- 
murrer, viz: 

To the third plea: 

1st. Facts are not stated showing the discrimination was 
lawful. 

2d. The amount of business done by the plaintiff and the 
Perdido Bay Lumber Company, respectively, is not stated. 

3d. Discrimination cannot be legally justified on mere 
difference in amount of business. 
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4th. There can be no legally established rates, when one 
rate is not applied to all persons for like service. 

To the fourth plea: 

Ist. One dollar and fifty cents could not be the regular 
rate for plaintiff, if one dollar was the rate for the Perdido 
Bay Lumber Company for like service. 

2d. The intention not to act illegally cannot make unlaw- 
ful discrimination legal. 

To the fifth plea: 

1st. The consideration is not set forth so as to enable the 
court to judge of its sufficiency. 

2d. It is not shown how the consideration was a benefit 
to the plaintiff. 

3d. It is not stated that plaintiff accepted such benefit as 
an equivalent for the discrimination against him. 

4th. No facts are set forth showing that the admitted dis- 
crimination was lawful. 

5th. The purpose for which an unlawful discrimination is 
made cannot make it legal. 

To the sixth plea: 

1st. The contract of the Perdido Bay Lumber Company 
and defendant, so far as it undertook to authorize a dis- 
crimination in favor of said company and against other 
shippers, was void, as being against public policy, and con- 
trary tolaw. 

2d. Defendant could not, by contract with the Perdido 
Bay Lumber Company, disable itself to discharge its legal 
duty as common carrier to furnish plaintiff with like trans- 
portation at like rates of freight as it furnished and charged 
said comaany. 

3d. The contract between plaintiff and defendant of 2d of 
March, 1874, only required plaintiff to pay $1.50 as the reg- 
ular and established rate; and it could not, in law, be such 
rate, since it was not charged to the Perdido Bay Lumber 

Company as well as to plaintiff. 
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The court overruled the demurrers, and the plaintiff not 
desiring to plead over, and taking a non-suit as to all the 
counts of his declaration, except the first count, final judg- 
ment was entered for the defendant. Plaintiff sued out a 
writ of error, and assigns for error the overruling the de- 
murrers to said 3d, 4th, 5th and 6th pleas, and giving judg- 
ment thereon tor defendant. 


R. L. Campbell tor Plaintiff in Error. 


The Cireuit Court, in overruling the demurrers to the 3d, 
4th, 5th and 6th pleas to first count of the declaration, com- 
mitted the errors assigned. 

The main questions of law involved in the case were de- 
cided upon the demurrers to the declaration, and to that de- 
cision defendant submitted by pleading over. Ellison vs. 
Allen, 8 Fla., 206. 

The decision embraced four propositions : 

1st. That defendant, being a common carrier of lumber 
and other merchandise, was guilty of an unlawful discrimi- 
nation in compelling the plaintiff to pay 50 cents more 
freight per M. feet of lumber than it charged the Perdido 
Bay Lumber Company for like transportation during the 
same period of time. 

2d. That such discrimination was an infraction of the 
common right of all citizens to demand and have like trans- 
portation, during the same time, at one rate of freight, for 
the like article. 

3d. That such discrimination was an injury to the plain- 
tiff to the extent of the excess of 50 cents per M. feet, which 
he was compelled to pay, over and before what was charged 
to the Perdido Bay Lumber Company. 

4th. That such excess of 50 cents per M. feet was so much 
money illegally obtained from plaintiff, and for which he 
could maintain an action of assumpsit. 
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In support of the 1st, 2d and 3d propositions may be 
cited: Chicago & Alton R. R. Co. vs. People, 2 Railway 
R., 242; 67 Ill., 11; McDuffie vs. Portland, &., R. R., 52 
N. H., 480; New England Express Co. vs. Maine Central 
R. R. Co., 57 Maine, 188; Messenger vs. Pennsylvania R. 
R. Co., 7 Vrooin, 406; Camblos vs. Phila. & Reading R. 
R. Co., 4 Brewster, 563; Indianapolis, &¢., R. R. Co. vs. 
Rinard, 46 Ind., 293; Andenreid vs. Phila. & Reading R. 
R. Co., 68 Penn. St., 370; Vincent vs. Chicago & Alton R. 
R. Co., 49 IIll., 33; Eclipse Tow Boat Co. vs. Pontchartrain 
R. R. Co., 24 La. An., 1; Shipper vs. Penn. R. R. Co., 47 
Penn. St., 338 ; Chicago, B. & Q. R. R. Co. vs. Park, 18 IIL., 
460. 

“A common carrier is a public carrier. He engages in a 
public employment, takes upon himself a public duty, and 
exercises a sort of public office.” McDuffie vs. Portland, 
&e., R. R. Co., supra. 

“ The very definition of a common carrier excludes the 
idea of the right to grant monopolies, or to give special and 
unequal preferences.” New England Express Co. vs. Maine 
Central R. R. Co., supra. 

“The commonness of the right necessarily implies an 
equality in the sense of freedom from unreasonable discrim- 
ination.” Ibid. 

“‘ And such equality embraces terms, facilities and accom- 
modations; and any practical invasion ot the common right, 
by an unreasonable discrimination practiced by a carrier, 
held to the common service, is insubordination and mutiny, 
for which he is liable to the extent of the damage inflicted, 
in an action of case at common law.” Ibid. 

“ A service, or price, that would otherwise be reasonable, 
may be made unreasonable by an unreasonable discrimina- 
tion in violation of the common right.” Ibid. 

“It is in vain to say in defence of such discriminations 
made without a just cause, that the rate of charges against 
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the injured person or locality is a reasonable rate, and there- 
fore no injury is done.” Chicago, &., R. R. Co. vs. People, 
supra. 

Carrying for a reasonable compensation must imply that 
the same compensation is accepted always for the same ser- 
vice, else it could not be reasonable, either absolutely or rel- 
atively. 2 Redfield on Railways, 96. 

5th. The rule of compensation furnishes the measure of 
damages. Sedg. on Damages, 32, 33, 36. 

To compensate plaintiff, he must be placed where he 
would have been but for the discrimination against him ; 
that is to say, he must be reimbursed the 50 cents per M. 
feet of lumber, with interest for the use of his money. 

The law of equality required that plaintiff’s enjoyment of 
the common right should be measured by that of any and 
ever other citizen’s enjoyment of the same right ; and his 
loss is what he is compelled to pay more than any other cit- 
izen for the like service. 

Plaintiff had a right to demand that his transportation 
should be at the same rate as that of the Perdido Bay Lum- 
ber Company ; and, if he was charged 50 cents more per M. 
feet of lumber, that excess is necessarily the measure of his 
loss. 

The rule is neither arbitrary nor artificial, but harmonizes 
with the actual business result—gain to the favored compa- 
ny, and loss to the disfavored individual. 

Cost of transportation is a large factor in estimating the 
value of a ponderous article like lumber. Starting in the 
race of competition with an advantage of 50 cents per M. 
feet, that advantage will be maintained by the favored com- 
pany in every market and every sale. 

Illegal toll extorted by a toll-keeper may be recovered in 
an action of assumpsit. Brown’s Actions at Law, 537. 

Money illegally demanded and paid under the pressure of 
immediate and urgent necessity may always be so recovered. 
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Sasportis vs. Jennings, 1 Bay, 470; Astley vs. Reynolds, 2 
Strange, 916; Parsons on Contracts, 392. 

Do the 3d, 4th, 5th and 6th pleas state any facts which 
avoid the case made by the first count of the plaintiff’s dec- 
laration, which the court had adjudged to be well founded 
in law, and is so fully sustained by reason and authority ¢ 

The third plea is bad. 

1st. It does not state facts showing that the discrimina- 
tion alleged in the declaration was lawful. 

The statement, that the transportation was not under like 
or similar circumstances, does not satisfy the rule of plead- 
ing, which requires “a clear and distinct statement of the 
facts which constitute the cause of action or ground of de- 
fence, so that they may be understood by the party who is 
to answer them; by the jury who are to ascertain the truth 
of the allegations, and by the court who are to give judg- 
ment.” 1 Chitty Pl., 233. 

No circumstance is stated, showing in what respect the 
transportation was unlike or dissimilar. 

There is no traverse of the allegation of the declaration 
that both the greater and less rates were charged “for like 
transportation,” i. e., for the same articles and for the same 
distance. But whilst the plea, impliedly, admits that the 
two charges cover “like transportation ” of lumber, it pleads 
in avoidance that the circumstances, under which such “ like 
transportation ” occurred, were not alike or similar; and 
thus, whilst it fails to traverse the declaration, it also fails 
to state the dissimilar “ circumstances” under which the 
two rates were applied, although such circumstances consti- 
tute the matter in avoidance. 

2d. If difference in amount of business done on defend- 
ant’s road by the plaintiff, and Perdido Bay Lumber Com- 
pany, respectively, is one of the circumstances relied upon 
to make the discrimination lawful, the plead is bad ; be- 
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cause it does not state which was the larger shipper, or how 
much was shipped by each. 

3d. Buta mere difference in the amount of business of 
two shippers cannot justify a discrimination ; for if so, a 
difference of one bale of cotton, barrel of flour, or 1,000 feet 
of lumber between two shipments, would enable carriers to 
discriminate between shippers, and thus defeat the rule of 
equality. 

4th. And lastly, the plea is bad, because it assumes that 
there can be a regular rate which applies to one shipper and 
not to another, for like transportation ; and, that assumption 
is made, too, in the teeth of the decision of the court on the 
demurrer to the first count of the declaration. Chicago, 
&e., R. R. Co. vs. People, supra. 

The fourth plea is bad. 

1st. For the reason assigned for the last objection to the 
third plea. Again, in denying that there was any discrimi- 
nation in fact, whilst admitting those circumstances which, 
in the judgment of the court, presented a case of discrim- 
ination, the plea not only raised a mere question of law, but 
one which had already been disposed of in a previous stage 
of the case. 

2d. Whilst admitting the illegal act, and the resulting 
injury to the plaintiff, implied by law, the plea alleges, in 
avoidance of both, the absence of intention to discriminate 
against or to injure the plaintiff. 

“Tn civil actions the law does not regard the intent of the 
actor, but the loss or damage of the party suffering.” Au- 
burn, &e., vs. Douglass, 12 Barb., 557; Ecker vs. Moore, 2 
Chand., 85; Keith vs. Howard, 24 Pick., 392; Lacy vs. 
Swartout, 10 Peters, 81. 

The fifth plea is bad. 

ist. The consideration is not so set forth as to enable the 
court to judge of its sufficiency, in the sense of being a 
legal and adequate consideration for an act affecting the 
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public duties and obligations of the defendant as a common 
carrier. 

In ordinary cases the rules of pleading require the consid- 
eration to be stated. (1 Chitty Pl., 194.) Still more im- 
portant is it, that the consideration should be shown where 
the agreement affects, not only the interests of the parties 
to it, but those of the public also. 

2d. It is not shown how the consideration was a benefit 
to the plaintiff. 

Consideration and benefit are equally unspecified. 

3d. It is not even suggested that plaintiff accepted the 
unnamed benefit as an equivalent for the discrimination 
against him. 

4th. No facts are set forth showing the admitted discrim- 
ination to be lawful, ¢. ¢., reasonable and just ; but the plea 
again raises the question of law, which the court had de- 
cided upon the demurrer to the first count of the declara- 
tion. 

5th. The purpose for which an unlawful act of discrimi- 
nation is made cannot make it legal. 

Thecourt had already decided the discrimination to be both 
unlawful and injurious to the plaintiff. And according to 
the authorities above cited, good intention neither legalizes 
the one nor compensates the other. 

The sixth plea is bad. 

In it are disclosed the “ circumstances,” “ considerations,” 
“benefits,” and “established rate,” faintly shadowed and 
“ antithetically mixt ” in the 3d, 4th and 5th pleas. 

The contract with R. F. Queal & Co., which is made a 
part of the plea, discloses the fact that at its date the de- 
fendant’s road was operating between Perdido bay and 
Bayou Chico, an estuary of Pensacola bay; that mills, de- 
pendent on it for transportation, had been built and were in 
operation ; that defendant was engaged in the business of a 

common carrier; and that a “regular rate” of freight on 
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lumber had been announced to mill owners at the com- 
mencement of the enterprise. 

1st. This contract, so far as it provided for a discrimina- 
tion in the rate of freight in favor of R. F. Queal & Co., and 
against other shippers, was void as being contrary to law 
and public policy. 2 Parsons on Con., 748; Railroad Com- 
pany vs. Lockwood, 17 Wall., 357. 

The law required defendant to have a regular, that is to 
say, uniform rate, applicable to all shippers. 

The contract bound defendant to destroy that uniformity 
and regularity of rate by making it inapplicable to R. F. 
Queal & Co. ; and in effect, fixed the rate of freight for them 
at $1, and for other shippers at $1.50. 

It is just such discrimination as the contract provides for 
that the Circuit Court, and the authorities above cited, de- 
clare to be illegal. 

Indeed, every discrimination rests upon a contract, ex- 
press or implied, between the favored shipper and the car- 
rier. 

To plead, then, that the discrimination in this case rests 
upon a contract between the favored shipper and the de- 
fendant, is simply to show that it rests, like other agree- 
ments, upon the consent of the parties to it. 

That the contract was not implied or verbal, but in writ- 
ing, and under the seal of defendant, may make the wrong 
more deliberate, but cannot make it right. 

The objection does not, nor does this case require it to 
go to the extent of denying the obligation of the contract as 
between the parties to it. The impeachment for illegality 
begins at the point where it touches the public, which was 
not a party to it. Peoria, &., R. R. Co., vs. Coal Valley 
Mining Co., 2 Am. Railway Cases, 295. 

The complaint is not that R. F. Queal & Co. are charged 
less than was announced to mill owners at the inception of 
the enterprise, nor that the charge of $1.50 is not extended 
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to them, but that the freight on lumber having been re- 
duced for them to $1, the law of equality and common right 
forbade defendant to charge other shippers more than this 
reduced rate. 

2d. Ground of demurrer. 

A common carrier cannot disable himself to perform any 
of his legal duties. Peoria, &c., R. R. Co., vs. Coal Valley 
Mining Co., supra; Railroad Co. vs. Lockwood, 17 Wall., 
357; Hartford, &c., R. R. Co., v8. New York, &c., R. R. 
Co., 3 Rob., 411; 7 Vroom, 406. 

The contract prevents defendant from exercising towards 
all shippers the impartiality demanded by the rule of com- 
mon right. 

It prevents defendant for ten years from lowering its rate 
of freight on lumber, even though its condition and business 
might justify such reduction. 

In so doing it divests itself of its public office of common 
carrier, and becomes a private carrier; for its public duty is 
made subservient to the interest of one shipper. 

Besides plaintiff’s contract with the defendant, hereafter 
to be discussed, three circumstances are relied upon to 
legalize the discrimination on which this action is founded. 

1st. The discrimination was a part of the consideration 
for the loan of $10,000, which was necessary to finish de- 
fendant’s road. 

Admitting defendant’s pecuniary necessities, and consid- 
ering also the right of Queal & Co. to demand, and defend- 
ant to make, a reduction on its lumber freight to them, as a 
part consideration for the required loan, the question arises, 
what obstacle is there to defendant’s making a like redue- 
tion to the public, in order to meet the demand of the law 
of equality, springing from the common right ¢ 

The money was obtained, the road completed, and the 
lender got, besides his interest, mortgage, and bonus in 
stock, the required reduction in freight. 
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The public demand is confined to a like reduction to all 
shippers. 

To this demand it is replied, defendant is bound for ten 
years to make no reduction to the public. 

The objection comes, not from the favored shipper, but 
the carrier. 

And his plea, in answer to the public demand for equal- 
ity of rates, founded upon common right, is, that defend- 
ant must discriminate, because he has contracted to do so. 

In a word, it cannot practice the equality which the law 
demands, because it has agreed to exercise that inequality 
which the law forbids. 

Such is the ultimate proposition upon which the plea rests, 
viewed in the light of the authorities already cited. 

But there are other considerations which prevent defend- 
ant’s pecuniary necessities from having any bearing on the 
question of discrimination. 

Defendant having derived its existence from a charter of 
this State involving the exercise of the right of eminent do- 
main, is a public corporation. Olcott vs. Supervisors, 16 
Wall., 678; Acts 1868, 151; 13 Fla., 704. 

That charter is a contract between the State and the de- 
fendant, by which the latter bound itself to build and oper- 
ate the road for the public; not only as the consideration 
for the corporate being and other franchises bestowed upon 
it, but because that public character was and is, and must 
ever be a constitutional condition of its existence. R. R. 
Com’r. vs. P. & O. C. R. R. Co., 63 Maine, 268; Olcott 
vs. Supervisors, supra; Sanford vs. Railway Co., 24 Penn., 
378. 

The detendant’s road, therefore is, and always has been, 
a public highway. Ibid. 

In the use of that highway all citizens have an equal in- 
terest, and must be treated alike. Messenger vs. Pennsyl- 

41 
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vania, &c., R. R. Co., 7 Vroom, 406, and authorities above 
cited. 

The $10,000 was, in fact, borrowed from Queal & Co. to 
enable the defendant to execute its part of the contract with 
the State—to build and maintain its road for the equal use, 
in every regard, of all citizens. 

Can the pecuniary straits of defendant be accepted as a 
justification of a breach, or change in the terms or spirit of 
its contract, without the consent of the State, supposing the 
State to be competent—which is at least doubtful—to bind 
the public by such consent, to submit to an unequal, partial 
and discriminating enjoyment of a common right ? 

2d. That the discrimination was “ in consideration of the 
said Perdido Bay Lumber Company furnishing defendant 
with a great amount of business.” 

The contract contradicts this statement ; for it only pro- 
vides for lumber that may be manufactured to the extent of 
30,000,000 feet or under, and therefore the discrimination 
applied to any quantity short of the 30,000,000. 

Besides, we have no comparative statements of the quan- 
tity shipped by plaintiff and the favored company, and, 
therefore, the argument is but fair that we have no such 
statements, because they would not sustain defendant’s 
case. 

But to justify discrimination on the ground of the mere 
difference in the amount of business done by shippers would 
be to make the effect justify the cause. 

For to say that for like transportations, one mill, one cot- 
ton shipper, or one town, shall be charged less freight than 
another, is a sure way of enabling it to ship more than such 
other. The carrier would decide the race of competition 
before it begun. But this feature of the plea does not touch 
the objection which lies at the root of a discriminating rate. 

The essence of discrimination is, that you do for one ship- 
per what you will not do for another. 
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Here the rate was reduced one-third, in consideration of a 
great amount of business, as it is pretended. Now, if a 
“great amount of business” was to be obtained from one 
shipper by a reduced rate, why might not another “great 
amount” be procured from another shipper by a like redue- 
tion? But the contract absolutely forbids, for ten years, 
any reduction to any other shipper. 

It is patent, therefore, on the face of the contract itself, 
that it was not “‘a great amount of business” to be secured 
that prompted the arrangement, but an undue advantage to 
be conceded to Queal & Co. over and above all other ship- 
pers. ; 

In respect to the express undertaking, not to do for others 
what was done for Queal & Co., this case stands alone in the 
history of discrimination. 

3d. That contract was entered into long before plaintiff 
acquired any interest in mill property on defendant’s road. 

It is a sufficient answer to this point, that the contract 
was void at its inception, so far as it touched the rights of 
the public, of which plaintiff is one. 

Again, plaintiff’s rights, as one of the public, to use de- 
fendant’s road at such such time as he saw fit on like terms 
as any other citizen, is something derived from the State, 
which the defendant can neither abridge nor destroy. 

The third ground of demurrer alleges that the contract 
between plaintiff and defendant required plaintiff to pay 
$1.50, “as the regular established rate,” but that $1.50 was 
not such rate, since the Perdido Bay Lumber Company was 
not required to pay more than $1. 

The plea admits that plaintiff contracted to pay $1.50, as 
the “ regular established rate ;” but relying on the order of 
time in which the contracts were executed, without ventur- 
ing, however, to charge upon plaintiff notice of the Queal 
& Co. agreement, it insinuates, rather than charges, that 
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plaintiff’s undertaking was to pay $1.50 absolutely, when 
he shipped on defendant’s cars. 

As plaintiff’s contract makes no reference to the Queal & 
Co. contract, and he had no notice of it, the latter can have 
no bearing on the construction of the former. 

As $1.50, according to the plea, had been announced to 
mill-owners as the regular and established rate, so it is rec- 
ognized in plaintiff’s contract. 

The end and object of plaintiff’s contract was to enable 
him to facilitate his transportation by putting five cars on 
defendant’s road, and to fix the rate of freight on them, and 
not to fix the rate of freight when defendant’s cars were 
used, for the contract assumes this rate to be already “ es- 
tablished.” 

The reference to the $1.50 rate was made, not for the 
purpose of incorporating it into, but excepting it from the 
operation of the contract, and, at most, it is but a recogni- 
tion of what was the regular rate at the date of the con- 
tract, and perfectly consistent with the case presented in the 
first count of the declaration. 

The contract is dated 2d March, 1874. The Senttuitnns 
tion complained of began, according to the declaration, on 
Ist July, 1874. 

Consent, that on 2d March, 1874, $1.50 was the regular 
established rate, is no recognition of it as such rate on and 
after Ist of July, 1874, when it had become an irregular, 
partial, discriminating, and, therefore, illegal rate. 

Again, if this feature of the contract is viewed, not as an 
exceptional clause, or mere recognition of an existing rate, 
but as an agreement to pay $1.50, as “a regular established 
rate,” the agreement involves two obligations. Defendant 
contracts that $1.50 shall be the regular established rate, 
that is to say, the uniform rate required by the common 
right, and applicable to all shippers. The plaintiff contracts 
to pay that rate, not absolutely, but conditionally, upon its 
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remaining such “regular established rate.” The undertak- 
ings are dependent, and the agreement expresses only the 
correlative right and duties of the parties as prescribed by 
law. 

To an action on the contract by defendant against plain- 
tiff for freight at the rate of $1.50, would it not be a good 
plea in bar that at the time the same was reduced, $1.50 had 
ceased to be the regular established rate ? 

To read the agreement as an undertaking to pay $1.50, 
absolutely and unconditionally, the words ‘‘ regular estab- 
lished rate ” must be blotted out. 

To retain them is to exclude the idea of any but a com- 
mon and equal rate, applicable to all shippers. 

“ Regular” implies uniformity, according to rule or law. 
“ Established ” implies fixed, settled. Is that rate uniform 
which applies to one man and not another? Can that be 
settled and fixed in law which is contrary to law? 

This construction of plaintiff’s agreement is in harmony 
with its language and the rules of law which it embodies, 
whilst it is consistent with the legal duties and obligations 
ot defendant as a common carrier, whose contracts are al- 
ways construed so as to make them accord with those duties 
and obligations. The St. Louis, &c., Railway Co. vs. Smuck, 
et al., 49 Ind., 302. . 

Any other construction would work the grossest injustice 
to plaintiff; for when he shipped on his own cars, (the use 
of which it is fairly inferrable from the agreement was worth 
to defendant 50 cents per M. feet of lumber,) he would be 
charged the same rate as the Perdido Bay Lumber Compa- 
ny, which relied on the defendant’s cars exclusively. Qn 
the other hand, when plaintiff shipped on defendant’s cars 
he would be charged 50 cents more than that company, and 
thus, in either case, he would be the object of hostile, and 
the company of favorable, discrimination to the extent of 
50 cents per M. feet, a difference sufficient to break him 
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down in the race of competition, especially on a low market. 

This action is for the 50 cents excess of the discriminat- 
ing charge when plaintiff shipped on defendant’s cars, be- 
tween Ist of July, 1874, and 1st March, 1877. And the 
following is a summary of the principles on which it rests: 

Equality is the measure of the enjoyment of a common or 
public right, as it is of the burdens of such enjoyment. 

The maximum enjoyment of such right conceded to one 
for a given charge, is the minimum enjoyment to which an- 
other can be restricted for a like charge. 

On the other hand, the minimum charge fixed for a given 
amount of enjoyment by one, is the maximum charge that 
can be exacted from another for a like enjoyment. 

And a contract between the manager of such public right, 
or use, with one party, to change that measure of enjoyment 
or burden is as futile, as against the public, as would be the 
attempt to bind the rights of C. by a. contraet between A. 
and B. 
| Nor can the impecuniosity of such manager be pleaded 
as a justification in such case, any more than it could be 
available as a defence for the breach of any other legal ob- 
ligation. 


E. A. Perry for Defendant in Error. 


The plaintiff claimed the right to recover back, by an ac- 
tion of assumpsit, fifty cents per thousand feet, or one-third 
of the amount paid for three years’ transportation of lum- 
ber upon defendant’s cars and road; not because that amount 
is in excess of the “‘tariff or charges adopted” by defend- 
ant; not because the charges were unreasonable, but sim- 
ply on the ground that defendant transported lumber for 
another party at less than its tariff and less than a reasona- 
ble charge. 

Such is plaintiff’s case without defendant’s pleas. 
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It is true that to consider the case as presented by plain- 
tiff’s declaration alone involves a consideration of the pro- 
priety of the Circuit Court overruling defendant’s demur- 
rer to it, and that defendant by reason of having plead, 
could not avail itself of the error to reverse a judgment 
against itself; but here the plaintiff seeks to reverse a judg- 
ment, and to do so he must show that he is entitled to a dif- 
ferent judgment. 

He is not entitled to different judgment unless his decla- 
ration so entitled him. «This court, then, may at the outset, 
and without inquiring into the sufficiency of defendant’s 
pleas, refuse to reverse the judgment, because of the insuf- 
ficiency of plaintiff’s declaration to sustain a different judg- 
ment. 

To hold that plaintiff’s declaration would support a judg- 
ment in his favor, the court must hold that defendant, by 
carrying for the Perdido Bay Lumber Company at one-third 
less than its tariff rate, became indebted to the plaintiff in 
one-third of the amount received for the three years’ ser- 
vice. Had defendant carried for Perdido Bay Lumber Com- 
pany for nothing, then it would have become indebted to 


the plaintiff in the whole amount paid it for transportation ; 


and this without any allegation that plaintiff was in any re- 


spect injured by defendant’s liberality to the Perdido Bay 
Lumber Company. 

This is very different from a case where a carrier had 
charged a customer more than its adopted tariff, or more 
than a reasonable rate, which party had paid under protest. 
In such case he might, probably, by action recover back 
the over-charge, or if carrier’s rates are limited by statute, 
and the carrier charges and the customer pays beyond the 
limit. 

The defendant’s demurrer to the declaration was overruled 
mainly upon the authority of Chig. & Alton R. R. Co. vs. 
People, 2 M. Amer. R. R. cases, 282, and McDutftie vs. P. 
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& R. R. R. Co., ib., 261, cases dependent upon statute ; but 
great stress being laid upon loose observations, as to the 
common law requiring absolute equality of charge, from 
which was deduced the proposition that a naked charge 
that a carrier had carried for one customer at a less rate 
than for another, was a charge of unlawful discrimination, 
and imposed upon the carrier the duty of denial or justifi- 
cation. 

Such, perhaps, may be the case under the statutes of 
many of the States, and under the statutes of England, as 
for instance the Railway Traffic Act, 17 and 18 Vict., c. 31, 
which prohibit inequality of charges ; not, however, under 
any statute or the common law in force in this State. 

The common law limited carriers to a reasonable charge, 
(3 Taunt., 264,) but imposed upon them no obligation to 
charge equal rates to all their customers. Baxendale, et al. 
vs. The Eastern Counties Railway Co., 4 C. B., (N. S.,) 63- 
79; Fitchburg Railway Co. vs. Gage, 12 Gray, Mass., 393, 
398-9. 

Adopting the line of argument of Chief Justice Taney, 
in Bank of Augusta vs. Earle, 13 Peters, 519, 591, we say 
the very fact that the acts prohibitory of discrimination are 
passed in England, would of itself show that the common 
law is not as claimed by plaintiff, and the language of those 
prohibitory acts most clearly indicate that the acts forbid- 
den by them might lawfully have been done before those 
laws were passed. 

As I understand the authorities so much relied on by 
plaintiff, they do not go beyond this: That a less charge to 
one customer than to another, for like transportation under 
the same or similar circumstances, is an unlawful discrimi- 
nation. 

Those very authorities hold that a mere difference in 
amount charged does not constitute a discrimination ; and 
the derivation and meaning of the word show that such dif- 
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ference is but one element that goes to make up what is un- 
derstood and meant by the word; much less does that mere 
difference constitute an “unlawful,” i. e. an “unjust and 
unreasonable ” discrimination. 

To hold the facts alleged in the declaration sufficient to 
authorize a judgment for the plaintiff, would be to hold 
that any railroad in the State which has carried passengers 
or freight free, thereby has become indebted and liable in 
an action upon promises to such parties as have paid fare or 
freight for the whole amount of the earnings. 

Should the court determine that the insufficiency of the 
declaration cannot now be insisted upon by the defendant, 
or considered by the court ; or if it be considered, and there 
is any doubt in the mind of the court ag to whether it would 
sustain a different judgment, there can be but little difficul- 
ty in sustaining the judgment when the declaration and 
pleas are considered together. 

Were there statutes here, as in many other States and in 
England, prohibiting discrimination, the pleas set forth a 
full defence. 

The 3d plea denying the existence of a necessary constit- 
uent of a discrimination, denies a discrimination ; much 
more does it deny an “ unlawful discrimination.” 

“Circumstances alter cases ;” make the circumstances 
different and you make the cases different. To compel a 
common carrier, because licensed by the State, to treat all 
ceases, however different, in identically the same way, would 
be like compelling the doctors, because they are licensed, to 
administer to all parties identically the same medicine, re- 
gardless of different symptoms and circumstances. When 
the plaintiff, by his demurrer, admits the 3d plea, he admits 
there was no discrimination, lawful or unlawful. 

By admitting the 4th plea, he admits that he was not 
damaged by the action of defendant. The suit is solely for 
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damages, and by his demurrer to 4th plea he admits he has 
no cause of action. 

The purpose of the 5th plea is to negative any charge or 
implication that the defendant charged the fifty cents less 
in discrimination between the Perdido Bay Lumber Co. 
and the plaintiff, and to that end the plea alleges that the 
less charge was made for the benefit of defendant and not 
to benefit the Perdido Bay Lumber Co., or prejudice the 
plaintiff, and therefore was not an “ unreasonable, unjust, 
or unlawful discrimination.” Nor would it have been un- 
der the strict statutes in force in England. Nicholson vs. 
Great Western Railway Co., 5 C. B., (N. 8.) 366. 

The 3d, 4th and 5th pleas, then, negative the existence of 
those facts upon which the courts in the cases cited by 
plaintiff held the carriers guilty of unjust, unreasonable and 
unlawful discrimination. 

Possibly some of those pleas might be objected to, as 
equivalent to the general issue; but that objection cannot, 
under our practice, be reached by demurrer. 

As to the 6th plea. 

The plaintiff's main argument to support his demurrer in 
the court below was, that this plea is bad because the con- 
tract “ X,” which is attached to show the consideration 
that took the place of the fifty cents less charge to the Per- 
dido Bay Lumber Co., is, as he claims, void as against pub- 
lic policy, inasmuch as it seeks to bind defendant to do an 
unlawful act; that is to keep the regular and established 
rate of freight at $1.50. 

Whether or not that contract is wholly good, or wholly 
or in part bad, as a contract ; whether or not it does in law 
bind defendant to do what it contracted to do, it is not nec- 
essary to discuss. That question in no way affects this case 
or the sufficiency of the plea. 

This plea fully sets forth the consideration which defend- 
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ant received in lieu of the fifty cents per thousand feet for 
freight. 

Admit, if plaintiff so desires, that the contract is bad ; 
the $10,000 is not bad ; there is nothing void in that. 

And it is not material whether or not the Perdido Bay 
Lumber Co. could force the defendant to carry its lumber 
and make the agreed deduction, although it paid the $10,- 
‘000 for freight in advance and built up a large business for 
defendant. The only question is, did considerations move 
from the Perdido Bay Lumber Co. to defendant, so that 
defendant was justified in, and benefited by, securing 
that money and that business upon the terms of the agree- 
ment ¢ 

Was there any consideration which supplied the place of 
the fifty cents per thousand feet? Was not the payment 
in advance, and long in advance, a consideration ? 

Admit that the contract was ineffectual to bind the com- 
pany, for the reasons urged by plaintiff, still there remains 
the fact shown by the contract, or paper, or whatever it 
may be called, that the defendant was induced to remit fifty 
cents per thousand feet, in consideration of the use of $10,- 
000, which the lender could only hope to get back by doing 
what defendant was at that time moving heaven and earth 
to have done, that is, by building up a large business for the 
road. 

So as to the contract between plaintiff and defendant: it 
may be a void contract in every particular urged by the coun- 
sel for the plaintiff; yet the plea is a good plea, and the con- 
tract fulfills the part allotted to it. It shows defendant could 
have had no intention of discrimination in favor of the 
Perdido Bay Lumber Co., and against the plaintiff; of at- 
tempting to build up one and keep down the other, as ar- 
gued by plaintiff. It shows that plaintiff well knew de- 
fendant’s established rates of $1.50, and that he, in consid- 
eration of certain advantages, (the privilege of putting his 
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own cars on the road and transporting upon them at less 
rate) voluntarily contracted to pay that established rate for 
freight shipped on defendant’s cars. 

Plaintiff having thus for a consideration voluntarily con- 
tract to pay the rates and prices he has paid, by what prin- 
ciple does he now come and claim the right to recover that 
money back, without any allegation of fraud, undue advan- 
tage or concealment ? 

Plaintiff makes no complaint of invidious discrimination 
in allowing him fifty cents deduction from the adopted tariff, 
in consideration of his furnishing cars for the road, which 
(inasmuch as defendant had the right to become the owner 
of said cars by refunding to the plaintiff the cost thereof) 
was one form of making a loan to defendant, but the cry 
comes in when the Perdido Bay Lumber Cov. is allowed the 
same in consideration of its furnishing the money necessary 
for defendant’s very existence. 

The plaintiff discerns a great difference between freight 
being carried on his cars, and another customer’s money. 

That the consideration and inducements for the less 
charge to the Perdido Bay Lumber Co. would be suflicient, 
under the most strict laws against discrimination, is seen 
by a careful examination of the plaintiff’s own authorities, 
and by reference to Nicholson vs. Great Western Railway 
Co., 5th C. B., (N. 8.) 366, reviewed and reaffirmed in 7th 
C. B., (N. 8.) 755. 

If a full defence under the statutes prohibitory of unequal 
charges, can it be questioned that they constitute a defence 
under the laws of this State, by which defendant, though 
limited to a reasonable charge, is under no obligation to 
charge equal rates to all its customers ? 

Defendant confidently submits that the record does not 
show that plaintiff is entitled to a different judgment, and 
that the judgment of the Circuit Court should be affirmed. 

The word “ unlawful ” in the declaration does not supply 
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want of allegation of such facts as would make the acts 
charged against defendant a discrimination. 

“Charging A. less than B. for the same service, or service 
of the same nature, is not, of itself, necessarily charging A. 
too little or B. too much.” See authority so much relied on 
by plaintiff. McDuffie ve. R. R., 52 N. H., 453. 

If plaintiff is not injured, he has no cause of action. 52 
N. H., 451-453. 

The simple allegation of unequal charge, then, does not 
set forth facts sufficient to constitute an action, unless by the 
common law in foree in this State there is positive prohibi- 
tion of a mere nominal inequality. 

The cases cited by plaintiff to show that a mere naked 
inequality of price is prima facie unreasonable and undue 
preference and discrimination, as far as defendant’s counsel 
could catch his citations, (he not being furnished with any 
list of them as required, I understand, by rule of court,) are 
all cases under State statutes, and the court will see that 
these cases hold that “ neither the service nor the price is 
necessarily unreasonable because it is unequal in a certain 
narrow, strict and literal sense.” 

The question is not merely whether the service or price is 
absolutely unequal in the narrowest sense, but also whether 
the inequality is unreasonable and injurious. McDuffie vs. 
R. R., 52 N. H., 451. 

By what rule of pleading then can the mere charge in 
the declaration of naked inequality in price-be held suffi- 
cient to constitute an action ? 

So much in reply to plaintiff’s argument to the sufficiency 
of the declaration. 

It is clear from careful examination of the anthorities re- 
lied upon by plaintiff that even under those authorities the 
declaration does not entitle plaintiff to a different. judgment, 
much less then can it do so under the law of this State, 
which is the commen law of England, concerning which the 





el a ee eee 


o> = SE: 


a 


' 
i] 
j 
1 
) 
F 
f 
: 





654 SUPREME COURT. 





Johnson v. Pensacola and Perdido R. R. Co.—Argument of Counsel. 














courts of England will be considered the best interpreters. 
If the law of the State requires modification to protect the 
people against corporations, defendant has no fear but that 
this court will leave it to the Legislature to make that modi- 
fication. 

Bat if we admit the declaration sufficient, and admit that 
the common law, and that is the law of this State, imposes 
upon common carriers the obligation to charge equal rates 
to all their customers, the pleas come in and deny the ine- 
quality, for they show that the defendant received as much 
benefit for its service from the one customer as the other. 
The $1 paid to defendant, February 16, 1872, for service to 
be rendered July 1, 1874, was equal to $1.50 charged to 
plaintiff and paid at the time of service. Where, then, is 
the inequality of price? It is no more of an inequality 
than if one customer had paid for his freight one dollar in 
gold worth one dollar and a half, while plaintiff paid in 
currency worth only par. 

By reference to the two contracts attached to the pleas, it 
will be seen that defendant was not only ready to extend, 
but actually has extended to the plaintiff the same or simi- 
lar privileges. In consideration of plaintiff's loaning five 
cars he gets reduction upon a great part of his shipments, 
the same as that allowed to the lender of the money, and to 
this day he may get the same reduction on all his shipments 
by availing himself of the privilege extended to him of loan- 
ing the defendant five more cars. 

The court cannot fail to observe the difference between 
contract X..and the contract in Messenger vs. Penn. R. R. 
Co., (7 Vroom, 407,) cited by plaintiff, and the only case 
in which it does not appear that any State statute figured. 

In the contract in that case it does not appear that there 
was any payment in advance, or other circumstances that 
made the less price for which the railroad company had 
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agreed to carry plaintiff's goods equal to the prices charged 
to others. 

In contract X. there were circumstances and considera- 
tions which made the nominally less charge to the P. B. L. 
Co. equal, if not greater than the adopted tariff charged to 
plaintiff. 

So even in a suit by the P. B. Lumber Co. vs. defendant. 
under contract X., it is by no means clear the contract would 
not be enforced. But in this case the contract is not 
pleaded as a contract, but is an exhibit attached to plea to 
show the circumstances of defendant, which made the pay- 
ment of $1 long in advance equal to $1.50 paid when ser- 
vice was rendered. The allegation of the plea that the less 
charge was in consideration of the Perdido Bay Lumber Co. 
furnishing defendant a great amount of business, if noi 
proved clearly by the contract attached, is an allegation of 
fact which may, if denied, be proved by any competent tes- 
timony. There is certainly nothing in contract X. which 
proves that the P. B. Lumber Co. has not furnished a great 
amount of business. - And the contract upon its face shows 
that only by furnishing a great amount of business to de- 
fendant could the P. B. L. Co. expect to be repaid the $10,- 
000 advanced by it to defendant. Does the exhibit then so 
contradict the allegation of the plea as to neutralize it # 

In view of the charge by plaintiff’s attorney that defend- 
ant’s attorney traveled out of the record in stating incident- 
ally the paternity of contract X., and in justice to defend- 
ant’s attorney, he invites the court’s attention to the allega- 
tion in 5th plea as to this matter. 

If plaintiff’s counsel did deny in the court below the truth 
of the allegation in the plea, defendant’s counsel did not 
hear the denial, and it certainly does not appear of record. 
He did hear an explanation of it, but understood the coun- 
sel to admit that he framed the contract, and he did noi 
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deny that he occupied the position in the company which 
the plea allots to him. 

These remarks are made to exonerate the defendant’s 
attorney from the charge of traveling out of the record. 


Mr. Justice Westcorr delivered the opinion of the court. 


This writ of error is prosecuted here by James B. John- 
son, the plaintiff in the Circuit Court. What he questions 
first, as a matter of practice, is the correctness of the ruling 
of the Circuit Court upon the demurrer to defendant’s pleas. 
The defendant before filing its pleas had demurred to the 
declaration, and the court had overruled the demurrer. To 
the pleas then filed the plaintiff demurred, and the first 
question in the case to be determined is, does this demurrer 
reach the declaration, or, the declaration having been sus- 
tained by the court in overruling defendant’s demurrer there- 
to, does this action of the court fix the law of the case, and, 
upon demurrer to the plea, prevent this court or the Circuit 
Court from going back to the declaration ¢ 

The plaintiff in error here maintains that it does, and in- 
sists that the only question is, admitting the declaration to 
be good, is this a good plea? The only case brought to 
our attention in this connection is the case of Ellison, Adim’r, 
vs. Allen, 8 Fla., 209. There this court held that a defend- 
ant in the Circuit Court, and appellant here, could not avail 
himself of his demurrer, abandoned in that court, by his 
pleading over when it was overruled. 

We will state the principles of law controlling this sub- 
ject as applicable to that case, as well as to this. Upon the 
interposition of the demurrer of the defendant to plaintiff’s 
declaration, going as it did to the sufficiency in law of the 
matter stated as a foundation for the action, the judgment 
consequent wpon the overruling the demurrer was a judg- 
ment quod recuperet. This was the strict common law rule. 
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(Tidd’s Prac., 657.) This rule has been varied in most of 
the State courts, as well as in the courts of the United 
States. The general rule is now that even after the court 
has announced its judgment to be that the declaration is 
good in law, the defendant is permitted to withdraw his de- 
murrer, to plead de novo, and thus avoid a final judgment 
against him. In this State the statute provides (act of Nov. 
23, 1828, Thomp. Dig., 331,) that “no demurrer, either at 
law or in equity, shall be considered as an admission of the 
facts set forth in the pleadings demurred to, so as to debar 
the person demurring from any substantial claim or defence 
which he might have urged if said demurrer had not been 
filed,” and the constant practice upon the circuit is, upon 
overruling a demurrer to a declaration, to permit the de- 
fendant to plead to the merits. When, however, he pleads 
to the merits he must withdraw his demurrer, and the con- 
sequent final judgment guod recuperet, which is the only 
‘nown form of judgment which can follow overruling a gen- 
eral demurrer to a declaration, is not entered. This is the 
reason why a defendant, if he pleads over after judgment 
against him upon his demurrer to the declaration, is held to 
waive his demurrer. In such cases courts of error, controlled 
by the common law practice, treat the record as not con- 
taining any such judgment or demurrer—treat the case as 
if no demurrer had been filed. This, in view of our stat- 
ate, is eminently just and proper. The statute takes from 
the plaintiff, so far as defendant’s pleading is concerned, all 
advantage of the judgment in his favor upon defendant’s 
demurrer to his declaration ; and as to the defendant, it very 
properly provides that his case shall stand as “if said de- 
murrer had not been filed.” This is the reason why the ap- 
pellant in the case referred to by the plaintiff in error here 
(8 Fla., 209,) was not permitted to assign for error the judg- 
ment of the court upon his demurrer. This court in that 


ease says, if he desired to have that ruling reversed he should 
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have refused to go to the country, and have permitted the 
judgment on the demurrer to stand. The only authority 
cited by this court in that case for the view there announced 
was the case of the United States vs. Boyd, 5 How., 51. 
There the Supreme Court of the United States says, “ The 
withdrawal of the demurrer and going to issue upon the 
pleading operated as a waiver of the judgment. If the de- 
fendants had intended to have a review of that judgment 
on a writ of error, they should have refused to amend the 
pleadings and have permitted the judgment on the demur- 
rer to stand.” The Supreme Court of the United States is 
somewhat more explicit in the language used in the later 
cases covering this subject. In the United States vs. Vigil, 
10 Wall., 423, that court says, “ The filing of a plea to the 
merits after the demurrer was overruled, operated as a 
waiver of the demurrer. The pleading was thus abandoned 
and ceased thenceforth to be a part of the record.” In Young 
vs. Martin, 8 Wall., 357, the same court, in speaking of this 
subject says, “‘ They thus abandoned their demurrer, and it 
ceased to be a part of the record.” 

With this explanation and statement of the true grounds 
of this action of the court and of the Supreme Court of the 
United States, in cases where the plaintiff in error seeks to 
question a judgment of the court of original jurisdiction 
overruling a demurrer after he has plead over, we ask what 
is the result of its application here? The rule being that 
such a demurrer and judgment is, in contemplation of law, 
no part of. the record, or if it is strictly a part of the record 
it is waived, then the general rule that upon plaintiff’s de- 
murrer to the defendant’s pleas, the sufficiency of the decla- 
ration is brought in question must operate, for the simple 
reason that there is nothing to prevent its operation. The 
record stands as if originally there was nothing but the decla- 
ration, the plea and the demurrer thereto. Why should the 
defendant be held to have waived his demurrer, and the 
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plaintiff be given all advantage of it in the same manner 
as if not waived? How can it be held that a demurrer can 
be considered as withdrawn for one party and not for the 
other? The law has no such anomalies. If it is withdrawn 
it is withdrawn for all parties, and that is the end of it. 
This, our conclusion, reasoning from elementary princi- 
ples of pleading, is sustained, without exception, by the 
cases which we have been able to find covering the precise 
point. In Cumming vs. Gray, 4 Stew. & Port., 397, the 
Supreme Court of Alabama says, “That where a demurrer 
to a declaration containing no substantial cause of action 
has been overruled and the defendant pleads over, a second 
demurrer may well be extended back to the declaration.” 
To the same effect are the cases reported in 13 Ala., 265, 
and 13 Ala., 490-500, and the like rule is announced by the 
Supreme Court of the United States in 7 Wall., 93. Our 
conclusion as to this point is that the demurrer to the plea 
reached the declaration, notwithstanding a previous demur- 
rer to the declaration overruled, and that upon the argu- 
ment of the demurrer to the plea, the record was to be 
treated in just the same manner as it should have been if 


_no demurrer to the declaration was ever filed. 


The next question in order in view of this conclusion is, 
do the facts set forth in this declaration constitute in law a 
cause of action ? 

The facts here alleged are that the defendant, a common 
earrier, compelled the plaintiff to pay to the defendant, be- 
tween the first day of July, A. D. 1874, and the first day of 
March, A. D. 1877, fifty cents per thousand feet on 4,400,- 
000 feet of lumber shipped by plaintiff over said railroad, 
making an aggregate of $2,200 in excess of what the said 
defendant charged the Perdido Bay Lumber Company for 
like transportation over said railroad during the said period, 
between the first day of July, A. D. 1874,fand® the first. of 
March, A. D. 1877. 
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Under the charter of this company it has the general 
power “ to levy and collect tolls from all persons, property, 
merchandise, and all other commodities transported ” on its 
road. There is no statute in this State regulating the mat- 
ter of freights and charges by railroad companies. It is not 
denied that this company is a common carrier. We must, 
therefore, look to the common law for the settlement of the 
question involved. 

The fact here stated is, that defendant compelled plaintiff 
to pay for lumber shipped over its road fifty cents per one 
thousand feet more than it charged another party for trans- 
porting lumber over its road at the same time, and the plain- 
tiff insists that this difference of fifty cents was an illegal 
charge, and that he is entitled to judgment for $2,200, hav- 
ing been compelled to pay freight at that rate and in this 
manner on 4,400,000 feet of lumber. 

The question here is, what was and is the extent of the 
obligation of a common carrier at common law to the pub- 
lic, when viewed in reference to charges for tolls and 
freights ? 

In Peck vs. North Staffordshire Railroad Company, de- 
cided in the House of Lords in 1863, (10 Ho. Lords cases, 
511,) Mr. Justice Blackburn says: ‘“ A common carrier is 
bound to carry for a reasonable remuneration.” In one of 
the earliest cases upon the subject (Bastard vs. Bastard, 2 
Show., 81,) it is said that “ where there is no agreement as 
to price,” (and this is really the best method by which to fix 
the common law right,) “ the carrier might have a guantwm 
meruit for his hire.” This means simply that he could re- 
cover the value of his service. In Harris vs. Packard, 3 
Taunt., 264, it is said: “ A carrier is bound by law to carry 
everything which is brought to him for a reasonable sum to 
be paid to him for the same carriage, and not to extort what 
he will.” We cannot say that the carrier is bound to carry 
anything beyond articles of such class as he is under a legal 
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obligation to carry, (3 Story, 34,) but it is unquestionably 
true that his charge must be “reasonable.” So in Comyn’s 
Digest we find it announced that in the absence of an agree- 
ment for a price certain, the common carrier may have a 
quantum merut. 1 Com. Dig. C., citing 1 Sid., 36. 

In the case of the Citizens’ Bank vs. The Nantucket 
Steamboat Company, 2 Story, 35, Mr. Justice Story, speak- 
ing of the hire or recompense of common carriers, remarks 
that “it may be in the nature of a guantwm merwit.” The 
same view is announced in 5 Wend., 340, and in 5 Wend., 350. 

Says Parke B., in Pickford vs. The Grand Junction Rail- 
road Company, 8 M. & W., 378: “ The carrier is bound to 
receive the goods on the money being paid or tendered, and 
the bailor to pay the reasonable amount demanded.” In 2 
Steph. N. P., 978, it is said “common carriers are bound to 
receive and carry the goods of the subject for a reasonable 
reward.” In1 Duval, 146, the Court of Appeals of Ken- 
tucky says: “A common carrier cannot, like a merchant or 
mechanic, consult his pleasure or caprice as to the conduct 
of his business. The law makes it his duty, when he can 
conveniently do so, to receive and carry goods for any per- 
son whatsoever for a reasonable hire.” 

Under the English decisions a warehouseman, having by 
virtue of an act of Parliament a monopoly of his business, 
is, as to rates of compensation which he can demand, placed 
upon the same footing as a common carrier. He is bound 
by law to receive goods into his warehouse for @ reasonable 
price and reward. The principles which underlie this rule, 
as announced by Lord Hale, are stated by the English courts 
as the basis of their conclusions as to this matter. So in a 
case in the Supreme Court of the United States, (4 Otto, 
134,) where it proposed to state the common law on the sub- 
ject, the views of Lord Hale, and these decisions of the 
courts of England, are cited as giving the true rule. 

In Allnut and another vs. Inglis, Treasurer of the Lon- 
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don Dock Company, (12 East, 527,) Lord Ellenborough says 
that according to Lord Hale, “wherever the accident of 
time casts upon a party the benefit of having a legal monop- 
oly of landing goods in a public port, as where he is the 
owner of the only wharf authorized to receive goods, which 
happens to be built in a port newly erected, he is confined 
to take reasonable compensation only for the use of the 
wharf. Lord Hale puts the case either way; where the 
King or a subject have a public wharf to which all persons 
must come who come to that port to unlade their goods, 
either because they are the wharves only licensed by the 
Queen, or because there is no other wharf in that port, as 
ét may fall out ; in that case (he says) there cannot be taken 
arbitrary and excessive duties for cranage, wharfage, &c., 
neither can they be enhanced to an immoderate rate, but 
the duties must be reasonable and moderate, though settled 
by the King’s license or charter.” And then he assigns this 
reason, “for now the wharf and crane and other conveni- 
ences are affected with a public interest and they cease to 
be juris privati only.” Lord Ellenborough then says: 
“ Here the company’s warehouses were invested with the 
monopoly of a public privilege, and, therefore, they must by 
law confine themselves to take reasonabie rates for the use 
of them for that purpose.” Le Blanc, J., in the same case, 
after stating that the act of Parliament confines the privil- 
ege to the company’s warehouse, enquires: “Is it not the 


privilege of the public, and shall not that which is for the 


good of the public attach on the monopoly, that they shall 
not be bound to pay an arbitrary but only a reasonable 
rent?” and then answers his own enquiry by declaring that 
“in case of dedication to such a purpose as this” (that is, 
where private property is affected with such a public inter- 
est,) “ the owners cannot take arbitrary and excessive duties, 
but the duties must be reasonable. That principle was fol- 
lowed up in the case of Bolt vs. Stennett, (8 Term Reports, 
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606,) for there the quay being one of the public quays licen- 
sed under the statute of Elizabeth, it was held that the 
owner was bound to permit the use of the crane upon it 
and could not insist either that the public should not use 
the crane at all, or should use it only upon his own terms, 
but that he was bound to permit the use of it upon reason- 
able terms.” In the same case like views were expressed 
by Bayley, J. 

It cannot be questioned that the reason why a common 
carrier is restricted to reasonable rates is the same that 
causes the limitation at common law upon the rates to be 
charged by a wharfinger licensed under a statute. (Munn 
vs. Illinois, 4 Otto, 129-30.) In reference to a railroad 
company it may be truly said that it exercises a guasz pub- 
lic employment. While railroads are managed for private 
benefit and the profits resulting from their operation go to. 
individuals, yet they are treated as merely a public conve- 
nience and agency in the matter of State and inter-State 
commercial intercourse. It is the public character attached 
to them which, under certain circumstances, authorizes tax- 
ution for their construction, as a tax for a private purpose is 
unconstitutional; and it is the like public nature of their 
functions which enables them to become the objects of a 
legislative grant to take the property of an individual for 
their use, paying a reasonable compensation therefor. 

We have exhausted the material at our hands in the en- 
deavor to ascertain the result of the English cases upon this 
question. We can find in England or the United States no 
case involving the precise point here involved, which is, 
whether, at common law, the defendant, a common carrier, 
is responsible to the plaintiff for the excess charged him 
upon the like material and during the same time over a 
charge for like freights for like material during the same 
time made of another. 

In the case of the Fitchburg Railroad Company vs. Gage 
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and others, (12 Gray, 393,) the Supreme Court of Massachu- 
setts held “that a railroad corporation is not obliged as a 
common carrier to transport goods and merchandise for all 
persons at the same rates.” In speaking of the common 
law rule, that court says: “ It requires equal justice to all. 
But the equality which is to be observed in relation to the 
public and to every individual consists in the restricted right 
to charge in each particular case of service a reasonable com- 
pensation and no more. If the carrier confines himself to 
this, no wrong can be done and no cause afforded for com- 
plaint.” The claim made in this case arose out of a differ- 
ence between the freights upon plaintiff’s ice and the price 
charged others upon the same class of freights. It was not 
upon the same material, but the court treated the case as in- 
volving the same principle. It based its conclusion upon 
the ground that the plaintiff did not set out a case of ewces- 
sive or unreasonable charge. In the last edition of Story on 
Bailments, we find the rule of the common law thus stated : 
“ At common law a common carrier of goods is not under 
any obligation to treat all customers equally. He is bound 
to accept and carry for all upon being paid a reasonable 
compensation. But the fact that he charges less for one 
than for another is only evidence to show that a particular 
charge is unreasonable; nothing more. There is nothing 
in the common law to hinder a carrier from carrying for 
favored individuals at an unreasonably low rate or even 
gratis.” In support of this doctrine the following cases are 
cited: 12 Gray, 393; 2 P. C., 237; 4C. B., (N. S.) 78; 12 
C. B., (N. 8.) 74. While the text is the reasonable deduc- 
tion from remarks in these cases, still, with the exception of 
the case reported in 12 Gray, they were (so far as we have 
been able to examine them) cases arising under statutes. 
Most of the cases treat of the common law rule strictly ar 
between the parties, and without comparison as to the 
charges against others, the cases where legislative action is 
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being construed and is controlling, being omitted as not be- 
ing in point. The cases stating the common law rule are: 
simply that the charge must be reasonable. Thus far there: 
cannot be any reasonable difference between fair minds. 
In the next place, the right to have the service of the com- 
mon carrier at a reasonable rate is common. Upon a tender 
of a reasonable compensation, unless there is a reasonable 
ground for his refusal, in case of refusal he will be liable to- 
an action. Under such circumstances he must receive and. 
earry all goods offered for transportation (which it is his. 
duty to transport,) by any persons whatever, upon receiving 
a suitable hire. Looking to the cases, and rejecting as we 
always must theories of judges based upon ill defined defi- 
nitions and outside of the facts before them, the term “ com- 
mon” in this connection is used as contra-distinguished to: 
private of exclusive. It means a public carrier as distinct 
from a private carrier—a carrier simply pro hac vice. As. 
to whether a carrier is public or private is the method by 
which you measure his responsibility. In case of loss or 
damage to goods by a carrier, the grounds of the difference: 
of the responsibility depend upon whether he is a public or: 
a private carrier. The cases in England and the United 
States show that the term common as applied to carriers 
means simply public as distinct from private. The term 
common does not measure the extent of the right of each 
or its nature. It simply means that whatever is the right 
of one is the right of all, without proposing to define what 
is the right of any, except that the term common as applied. 
to carrier involves the duty and obligation to undertake the- 
service, while the term private as applied to carrier involves. 
discretion in the matter. (2 Stephens N. P., 962.) Com- 
mon carriers are “ carriers for hire indifferently for all per- 
sons.” ‘ Those who are engaged in the business of carrying 
for all who apply, indiscriminately, upon a particular route, 
by whatever mode of transportation they conduct their busi- 
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ness, must be regarded as common carriers; while those who 
undertake to carry in a single instance, for a particular per- 
son, not being engaged in the business as a general employ- 
ment, even for a portion of the time, must be considered 
private carriers.” (4 Harr., 448; 1 Pick., 50; 2 Red. on 
Rail., 5 Ed., p. 5, and cases cited.) Says Chancellor Kent, 
“common carriers undertake generally, and not as a casual 
occupation, and for all people indifferently, to convey goods 
and deliver them at a place appointed, for hire as a business, 
and with or without a special agreement as to price.” (1 
Salk., 249; 8 Carr. and P., 207; 3 Barb., 388; 2 Kelly, 
353.) Says Nisbet, J., (in the case last cited,) when treat- 
ing of the distinctions between a common and private car- 
rier: “If he refuse to carry he is liable to be sued and to 
respond in damages to the person aggrieved, and this is per- 
haps the safest test of his character.” Says Mr. Justice 
Story, (Story on Bailments, 495,) after speaking of his gen- 
eral obligations, “a common carrier has therefore been de- 
fined to be one who undertakes for hire or reward to trans- 
port the goods of such as choose to employ him, from place 
to place.” (1 Wend., 272; 2 Story, 17; 25 Penn. St., 120.) 
In the last case the terms common and public are used as 
synonymous words. It is useless to multiply quotations to 
determine the signification of the term common in this con- 
nection. It is used not to define, to limit, or explain the 
degree or amount of compensation which can be demanded 
for the service to be performed. Indeed, as to the amount 
of compensation which can be demanded, the rule as to 
public and private carriers is the same. It is a guantwm 
meruit. True, the responsibility, the risk of the public car- 
rier is greater, and that fact may possibly enter into the esti- 
mate of the value of the service. That, however, would sim- 
ply increase the damages, on account of the different de- 
grees of responsibility attending the several bailments. It 
would not vary the rule. 
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Our conclusions are that, as against a common or public 


_earrier, every person has the same right; that in all cases, 


where his common duty controls, he cannot refuse A. and 
accommodate B.; that all, the entire public, have the right 
to the same carriage for a reasonable price, and at a reasona- 
ble charge for the service performed ; that the commonness 
of the duty to carry for all, does not involve a commonness 
or equality of compensation or charge; that all the shipper 
can ask of a common carrier is, that for the service performed 
he shall charge no more than a reasonable sum to him; that 
whether the carrier charges another more or less than the 
price charged a particular individual, may be a matter of 
evidence in determining whether a charge is too much or 
too little for the service performed, and that the difference 
between the charges cannot be the measure of damages in 
any case, unless it is established by proof that the smaller 
charge is the true reasonable charge in view of the trans- 
portation furnished, and that the higher charge is excessive 
to that degree. The obligations -in this matter must be re- 
ciprocal. Where there is no express contract, the common 
law action by the carrier against the shipper is for a quantum 
meruit, and the liability of the shipper is for a reasonable 
sum in view of the service performed for him. What is 
charged another person, (in this case the amount charged 
the Perdido Bay Lumber Company,) or the usual charge 
made against many others (the freight tariff) is matter of 
evidence admissible to ascertain the value of the service 
performed. In every case the legality of the charge is es- 
tablished and measured by the value of the service performed, 
and not by what is charged another, unless what is charged 
the other is the compensating sum, in which event it is the 
proper sum, not on account of its equality, but because of 
the relation it bears to the value of the service performed as 


-an adequate compensation therefor. Tosum the whole mat- 


ter up, the common law is that a common carrier shall not 
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charge excessive freights. It protects the individual from 
extortion, and limits the carrier to a reasonable rate, and 
this on account of the fact that he exercises a public employ- 
ment, enjoys exclusive franchises and privileges, derived, in 
the case of defendant here, by grant from the State. The 
rule is not that all shall be charged equally, but reasonably, 
because the law is for the reasonable charge and not the 
equal charge. A statement of inequality does not make a 
legal cause of action, because it is not necessarily unreasona- 
ble. It would be a strange rule indeed which would an- 
thorize a shipper, after being compelled to pay his freights 
according to established rates, (this appears from the pleas 
and declarations,) to look around and find some smaller 
charge for the same service during the same time, which 
may be either as a gratuity, or a sale of service at a non- 
compensating rate, or less than the reasonable charge, and 
claim his damages according to this difference, based upon 
an inequality not general in its character, but existing only 
by virtue of a charge made for the same service against one 
other person. If this court sanctions the doctrine of abso- 
lute equality, and then: measures the damages by the differ- 
ence in the charge as to one person named in a declaration, 
which does not negative a. fair inducement or consideration 
for the difference, it must sustain such a rule as that stated. 

The declaration, to be good in law, must state a case of 
excessive charge for the service performed. When it simply 
states a case of inequality of charge, it states no cause of 
action, for the smaller charge may be less than reasonable, 
and the greater charge may be exactly the value of the ser- 
vice and the reasonable charge for the transportation fur- 
nished. 

Whether a charge made by A. against B. is reasonable 
cannot be determined by establishing the charge against C. 
for the same service. It is too plain for argument that the 
higher charge, where there is. a difference, may be what is 
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the compensating sum, and the lower charge any be too 
small for the service. 

In a case of this importance we do not deem it improper to 
review the cases brought to our attention by the plaintiff in er- 
ror here. Ourattention has been called to the following cases, 
decided by the Supreme ‘Court of Illinois: The Chicago and 
Alton Railroad Company vs. The People, 67 Ill., 11; Vin- 
cent vs. Chicago and Alton Railroad Company, 49 IIl., 33, 
and Chicago, B. & Q. R. R. Co. vs. Park, 18 Ill., 460. The 
first case was an information in the nature of a guo warranto 
based upon the provisions of “an act to prevent unjust dis- 
crimination and extortion in the rates to be charged by the 
different railroads for the transportation of freight on said 
roads.” The question was whether a charge of $5.65 per 
thousand feet of lumber a distance of 110 miles, while at 
the same time the company.charged $5 per thousand feet 
of lumber for a distance of 126 miles, did not subject the 
company to the penalties prescribed by the act. In answer 
to the information, the company alleged that the higher 
charge for the shorter distance was a reasonable charge, and 
that the smaller charge was unreasonably low. Upon de- 
murrer to this answer or plea, the court held that notwith- 
standing the charter of the corporation was a contract giv- 
ing general power to prescribe tolls, the Legislature had 
power to prohibit unjust discriminations; that it did not 
have the power under the Constitution to prohibit any dis- 
crimination, and that “the naked fact that a railway com- 
pany charged a larger sum for transporting freight of the 
same class over a given distance than it is charging for the 
same distance over another part of its road, or in the oppo- 
site direction, is not of itself conclusive evidence of an un- 
just discrimination,” and “that a difference of price for 
the same distance of transportation is not necessarily an 
unjust discrimination.” In the case reported in 49 IIl., the 
court decided that railroad companies were not at liberty 
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to discriminate at their discretion in their charges for deliv- 
ery at different warehouses. The case reported in 18 IIl., 
466, was a claim by a passenger for damages for an alleged 
illegal expulsion at a place not a station. In the later cases 
in Illinois we find the question of discrimination discussed. 
In 76 IIl., 67, the court sustained a contract allowing a re- 
bate of 54 cents less than the uniform tariff per bushel for 
corn. In 79 IIll., 121, the question of the power of a rail- 
road company, anterior to this legislation, to make a contract 
with a party “for transportation of freight at a less rate 
than the general public was required to pay,” was sustained. 
The agreement was to transport coal for $3 per car load, the 
freighter furnishing the cars, while the regular tariff was $9. 
We do not think the question of equality was involved in 
any of the Illinois decisions brought to our attention by 
counsel. The later cases sustaining a difference (76 and 79 
fll.) in the amounts paid for freight, we think are entitled to 
more consideration. The case reported in 76 Ill. was upon 
a contract made before any of the legislation against unjust 
discrimination. The rule for its determination was the com- 
mon law. It is, therefore, more like this case, and what is 
there said is entitled to more weight. We consider other 
cases cited. 

The case reported in 57 Maine, 188, was where a railroad 
company refused to carry the plaintiff’s express freight. 
The case reported in 52 N. H., 430, was upon a statute re- 
quiring that “all persons shall have reasonable and equa! 
terms, facilities and accommodations for the transportation 
of themselves, their agents and servants, and df any mer- 
chandise,” &c. In speaking of the rule of the common law 
upon the subject as stated by the English courts, the Sn- 
preme Court of New Hampshire in this case .says: ‘“‘ We 
have not overlooked the fact that in England it seems to be 
supposed that at common law common carriers are not 
bound to carry all and for all on‘ reasonably equal terms,” 
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and that “the fact seems now to be overlooked ” (by the 
English courts) “that the general principle of equality is 
the principle of the common law.” “A mistake of this 
kind is an evil of some magnitude.” This case is under a 
statute. Not only is this true, but we cannot accept the 
reasoning of this court, based upon no authority, founded in 
decisions involving the points discussed, as against what it 
admits is the rule as announced by the English courts. The 
English courts announce the rule as it is fixed by the com- 
mon law cases cited in the beginning of this opinion. The 
New Hampsaire court fails to pay any attention to these 
sources of information, and calls the conclusions therefrom 
a mistake. We think the dictum of the New Hampshire 
court wrong, and the doctrine of the English courts right. 

The case in 68 Penn. St., 370, did not involve the ques- 
tion of equality of charges for transportation. It involved 
a right of wharfage. The court held that the nature of 
wharfage required exclusive possession. The case reported 
in 24 Penn. St., 378, was under the statute incorporating the 
company, and the court held that under this statute a con- 
tract giving to one express company an exclusive right of 
transportation in the passenger trains was illegal and void. 
The case cited from 24 La. An., 1, is against the plaintiff. 
It approves the decision in 12 Gray, 399. 

In the case of Messenger, et al. vs. Penn. R. R. Co., 7 
Vroom (N. J. L.) 407, it was held that an agreement by a 
railroad company to carry goods for certain persons at a 
cheaper rate than they will carry under the same conditions 
for others is void, as creating an illegal preference. The 
declaration in the case before us does not make a case of 
charge for carriage greater against the plaintiff, wnder the 
same conditions, than a smaller charge was made of the 
Perdido Bay Lumber Company. It simply sets up that 50 
cents per thousand feet of lumber was charged plaintiff be- 
yond what was charged the Perdido Bay Lumber Company 
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for transportation for lumber at the same time. Nor is 
there any sanction in this case in New Jersey for the idea 
that the damages are to be measured alone by the extent of 
the inequality in the charge. Indeed, in this very case the 
court say that “the duty of the common carrier was to re- 
ceive and carry all goods offered for transportation, upon re- 
ceiving a reasonable hire.” This case in New Jersey is to 
the effect that it is not “‘ admissible for a common carrier to 
demand a different hire from various persons for an identi- 
eal kind of service, under identical conditions.” The decla- 
ration in the case before us does not make this case. It 
makes a case of difference in charge upon the same kind of 
freight (lumber) during the same time. The amount of 
freight to be furnished by the parties may have been differ- 
ent, and there may be other circumstances so unlike in char- 
acter (in re Baxendale vs. The G. W. R. R. Co., 94 E. C. 
L., 308,) as to control. Independent of these questions, 
however, the common law rule as we understand it, and we 
ascertain it by looking te the elementary principles as an- 
nounced by the English and American courts, and not from 
any process of reasoning as to what the rule, in our judg- 
ment, ought to be, does not require an equality of charge, 
but only a reasonable charge in view of the service which 
the party gets and the carrier renders. From the very ear- 
liest English cases the measure of the right of the carrier 
was a quantum meruit. The carrier must receive this if 
tendered, and must (with certain defined exceptions) perform 
the service, and the shipper must pay the value of what he 
gets. Whether as an internal State regulation of commerce 
equality should be required by the Legislature, is a matter 
of legislative discretion ; at least this court can only enforce 
the rule of the common law as it finds it, and not as it 
ought to be. Even as to the power of the Legislature in the 
premises, however, we say nothing in this case, as it is not 
involved. 
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Our conclusion is that the declaration does not contain a 
legal cause of action, and that the demurrer to the pleas 
of the defendant reached the dcelaration, notwithstanding a 
previous demurrer to the declaration by the defendant had 
been overruled. The judgment must be affirmed. 








Lawrence G. Mayo, Arpetiant, vs. E. 8. Hynorr ror 
THE USE OF ForcHEemeER & Co., APPELLEES. 


1. A bill of exceptions was settled and signed by the Judge on the 29th 
day of May, 1878, as of the 4th day of May, 1878, the 29th being be- 
yond the time allowed by the special order of the court within which 
to make such bill of exceptions, and the 4th within such time. No 
laches existing on the part of the appellant, the bill having been 
placed in the hands of the Judge for signature within the time, and 
the cause having been brought into and heard by the Appellate Court 
at the first term thereof after the judgment: Heid, That in a case of 
this character, controlled entirely by the rules of the court, the court 
will consider the circumstances surrounding it, and in this case will 
consider the bill of exceptions as properly here. 

2. It is the province of the jury to determine questions of fact, and when 
the evidence is conflicting and there is no question of credibility of 
witnesses, this court will not interfere unless it appears that the jury 
were influenced by some improper motive. 


Appeal from the Circuit Court for Santa Rosa county. 
There is a sufficient statement of the facts in the opinion 
of the court. 


C. C. Yonge for Appellant. 
G. G. Mc Whorter for Appellees. 


Mr. Justice Van V aLKeNnBuRGH delivered the opinion of 
the court. 


This was an action of trover to recover the value of cer- 
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tain square hewn timber, which Forcheimer & Co. claimed 
to be the owners of, alleging that the detendant Mayo had 
converted the same to his own use. The defendant plead 
not guilty, and claimed that the plaintiffs below were not 
the owners of the property. 

The cause was tried at the October term of the court for 
Santa Rosa county before a jury, and a judgment was en- 
tered on the 16th day of that month in favor of the plain- 
tiff for the sum of four hundred dollars. The defendant 
moved for a new trial, which motion was denied. He then 
brought his appeal to this court. The errors assigned are— 
first, the verdict of the jury is contrary to and against the 
weight of evidence ; second, the verdict was against the law 
and the charge of the court. 

On the argument of this cause it was suggested that the 
bill of exceptions was not signed by the judge who held the 
court within the thirty days mentioned in the order made by 
the court on the trial of the cause, and that, therefore, it 
was not properly a part of the record and should not be con- 
sidered. 

Rule 98 of the Circuit Court in common law actions, 
provides that “the bill of exceptions shall be made up and 
signed during the term of the court at which the verdict 
is rendered or trial had, unless by special order further time 
is allowed. In case such special order is made it shall be 
entered in the minutes, and in making up the bill of excep- 
tions the fact that such an order was made shall be men- 
tioned therein, or shall otherwise appear in the record.” 

The record shows that this rule was complied with ; that 
on the 15th day of April, 1878, when the motion for a new 
trial was denied and judgment ordered for the plaintiff, the 
court made an order which was entered in the minutes giv- 
ing to the appellant thirty days to “ propose a bill of excep- 
tions.” The bill itself shows that such special order for time 
was made, and that on the 4th day of May thereafter, with- 
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in the thirty days granted by the order, the proposed bill 
was presented to the judge and he was requested to sign the 
same. The bill is signed by the judge “this 29th day of 
May, A. D. 1878, as of said 4th day of May.” 

The appeal bond was filed on the 9th day of May. The 
party had been guilty of no laches ; his bill was in due time 
presented to the judge for settlement and signature ; his 
appeal bond was filed, and this is the first term of this court 
at which, by any possibility, he could have been heard. The 
delay, if any, was occasioned by the absence of the judge in 
the performance of his official duties. Had the judge re- 
fused to sign and settle the proposed bill when requested, 
the statute provides a method by which it might have been 
perfected. Thomp. Dig., 37. 

If the delay was occasioned by neglect or other cause ex- 
cept refusal, the object could be accomplished by mandamus, 
High’s Legal Remedies, §220; Lane vs. Robinson, 40 Ga., 
467; Board of Police vs. Ray, 20 Miss., 342. 

If either one of these proceedings had been resorted to 
the bill could not have been settled, probably, within the 
thirty days allowed by the order. No time has been lost, 
and neither party has been injured. We hold that the bill ™ 
is a part of the record and properly here. No exceptions 
appear to havé been taken to the introduction of any of the 
evidence upon the trial, or to any portion of the charge of 
the court to the jury. Such evidence was conflicting with- 
out any question as to the credibility of witnesses, and it 
was peculiarly the province of the jury to determine the 
question of fact submitted to them. We have frequently 
held that in such case this court will not interfere, unless it 
appears that the jury were influenced by some improper 
motive. Godwin vs. Bryan, 16 Fla.; Coker vs. Merritt, 
ibid. ; Sullivan vs. State of Florida, ibid. 

The judgment is affirmed. 
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Forcuemer & Co., AppELLANTS, vs. Lawrence G. Mayo, 
APPELLEE. 


Where a question of fact Is determined and settled by a jury, upon con- 
flicting evidence, and there is no charge or suggestion of undue influ- 


ence upon, or improper métives affecting the jury, this court will not 
reverse the finding. 


Appeal from the Circuit Court for Santa Rosa county. 
There is a sufficient statement of the facts in the opinion 
of the court. 


G. G. Mc Whorter tor Appellants. 
C. C. Yonge for Appellee. 


Mr. Justice Van VaLKensurGH delivered the opinion of 
the court. 


This was an action of replevin, brought by Forcheimer & 
Co. against Mayo, to recover 222 pine saw logs. The cause 
was tried before a jury, and the verdict was for the de- 
fendant. 

Plaintiffs moved for new trial, upon the ground that the 
verdict was contrary to the evidence and the law. This 
motion was denied, and judgment against the plaintiffs for 
costs was awarded. From this judgment the plaintiffs bring 
their appeal. 

No exceptions to the rulings of the court on the trial, or 
to the charge to the jury were noted. It was a question of 
fact as to which of the parties were owners of the property. 
The evidence was conflicting, and the jury have determined 
the question. There is no suggestion of undue influence 
upon, or improper motives influencing the jury. 

Upon the same principles and rules which control the de- 
cision in the case of Mayo, appellant, against Forcheimer 
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& Co., appellees, decided at this term, this judgment must 
be affirmed. 


‘ 








' 


Smpson & Co., AppELLANTs, vs. Jonn T. Dantets, Ap- 
PELLEE. 


1. A verdict that “ We, the jury, find for the plaintiff, and assess his d 
ages at $1,662.40, with legal interest from the 1st September, 1876,” 
expresses sufficiently the intention of the jury; the time for which 
such interest is to be computed and the rate are fixed. Theclerk can 
make the necessary calculation and embody the amount in the judg- 
ment. ; 


2. The court will not reverse a judgment founded on the verdict of a jury 
for the sole reason that immaterial evidence was admitted by the 
court, when it is apparent that such evidence could not have influ- 
enced the jury in forming their verdict. 


3. A cause will not be remanded simply for the reason that there is a 
small excess in the amount of damages awarded by the verdict. The 
jurors are the proper judges from the evidence as to the amount to be 
awarded, and where the evidence will uphold the verdict, this court 
will not interfere. 


4. A party applying for a new trial upon the ground of newly-discovered 
evidence “ must make his vigilance apparent,” and the evidence ‘so 
sought to be introduced must not be cumulative. ’ 


5. D. brought his action against S. to recover damage sustained by reason 
of 8’s. negligence to one hundred and one pieces of hewn timber. On 
the trial it appeared that one D. 8. was jointly interested with the 
plaintiff in twenty-one pieces, and that P. was also jointly interested 
with plaintiff in thirty-two pieces. The jury found for the plaintiff 
and assessed his damages as sustained on the whole one hundred and 
one pieces. The defendant S. moved for a new trial, and the plaintiff 
D. having, before judgment, remitted the average damages on the fif- 
ty-three pieces in which D. 5. and P. were interested, the motion was 
denied, and judgment ordered for an amount equal to the average of 
the damage sustained by the plaintiff D. on the timber owned by him 
alone: Heid, to be no error, the evidence showing the timber to be of 
like quality and value, and the damage having been calculated and ar- 
rived at by an average of the whole. 
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Appeal from the Circuit Court for Santa Rosa county. 

John T. Daniels, the plaintiff, brought his action in Santa 
Rosa Circuit Court against Richard M. Bushnell, James 
Creary, E. H. Roberts, Henry T. Wright, John Adams, 
Benjamin Overman, and Susan A. Simpson, partners in 
business under the name of Simpson & Co. 

The declaration alleges that the plaintiff had a large lot 
of hewn timber and saw logs in the Blackwater river, a 
mavigable stream free to the use of the public, for the pur- 
pose of transportation to market; that the defendants were 
also desirous of transporting logs and timber to market 
down the same stream, and proposed to the plaintiff that if 
be would cove his timber and logs for a short time ont of 
the main channel of the river, they would then give him a 
clear river for his transportation ; that he proceeded to cove 
his timbered logs under this arrangement, and the defend- 
ants took possession of the stream, obstructed it with logs 
and booms, and thus kept plaintiff's timber and logs back 
for two years, by means whereof it became greatly depreci- 
ated in value, and that he was thereby injured and damaged 
to the amount of four thousand dollars. 

One other count in the declaration charged the defendants 
with obstructing the Blackwater river, a navigable stream, so 
that plaintiff was prevented from getting his timber and logs 
to market for a great length of time, whereby the timber 
was depreciated and the market value was reduced. 

The third count alleged that the defendants had wrong- 
fully taken and converted to their own use two hundred 
hewn timber logs and five hundred saw logs of the value of 
four thouand dollars, being the property of the plaintiff. 

The defendants deny that the Blackwater river is a navi- 
gable stream by the laws of Florida, and they deny that 
they made any agreement as is alleged by the plaintiff in the 
first count of his declaration ; they also deny that they ever 
obstructed the Blackwater river, but allege that being en- 
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gaged in the manufacturing of lumber they have from time 
to time purchased logs on said river; that the stream is so 
narrow that it is impossible to float logs down it, except 
when swollen by rains ; that they have at all times, as soon 
as it became possible to float logs, promptly and energeti- 
cally endeavored, with a large and competent force of men, 
to float their logs out of the stream; that by proper atten- 
tion and diligence the plaintiff could have got out his logs 
earlier than he did; that they, the detendants, offered to 
drive the plaintiffs timber and logs cheaper than he could 
get any one else to do it, which offer was declined ; that 
plaintiff never used any diligence, and that any damage he 
sustained was through his own inattention and negligence ; 
that they never converted to their own use any of the tim- 
ber and logs as is alleged in the plaintiff’s declaration. 

Such further proceedings were had that the cause came 
on to be tried by a jury on the 10th day of April, 1878, 
who found for the plaintiff as follows: ‘“‘ We, the jury, find 
for the plaintiff, and assess his damages at $1,662.40, with 
legal interest from the 1st September, 1876.” 

The court then ordered judgment against the defendant 
for the sum of eighteen hundred and seventy-nine dollars 
and sixty-six cents, besides costs. The counsel for the de- 
fendants then moved for a new trial upon the following 
grounds : 

1. Verdict was contrary to law. 

2. Verdict was contrary to the evidence. 

3. Verdict was contrary to the charge of the court. 

4. Verdict gives to plaintiff excessive damages. 

5. The court erred in admitting the evidence of S. S. 
Howell as to threats of Edward Jernigan. 

6. Since the trial of said cause defendants have discovered 
new evidence which, if it had been known by them and in- 
troduced at the trial, would have materially affected the 
verdict of the jury. 
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7. The verdict of the jury is erroneous in allowing inter- 
est on the verdict from September Ist, 1876. 

8. The court mistook the law as to the existence of a part- 
nership between plaintiff and Sweeney and plaintiff and 
Pitts. 

The court denied the motion for new trial, and made the 
following order : 

“On motion for a new trial, it is ordered that upon a re- 
mittitur being entered by the plaintiff for interest found by 
the verdict, ($217.26) and proportional value of the twenty- 
one of the one hundred and one pieces of timber in contro- 
versy, alleged to be the property of John T. Daniels and 
Darly Sweeney as partners, and the proportionate value of 
thirty-two of said one hundred and one pieces of timber, 
alleged to be the property of John T. Daniels and Thomas 
J. Pitts as partners, aggregate of said remittitur being 
$1,347.66, and the plaintiff having entered a remittitur for 
said amount, without prejudice to his right in the premises, 
the motion for a new trial is denied.” 

To this order the defendants excepted. Judgment was 
then entered for five hundred and thirty-two dollars, besides 
costs. From this judgment the defendants appeal, and as- 
sign the following errors : 

1. The court erred in admitting the question to witness 
Howell as to declarations by Jarnegan as to booms. 

2. The verdict of the jury was for excessive damages. 

3. The court should have granted a new trial on the 
ground of newly-discovered evidence. 

4. The court erred in assuming that the damage to the 
three lots was equal and proportionate. 


G. G. Mc Whorter for Appellants. 
C. C. Yonge for Appellee. 
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Mr. Justice Vian VALKENBURGH delivered the opinion of 
the court. 


One of the grounds urged by the defendants for a new 
trial before the court below was that the verdict of the jury 
was erroneous in allowing interest on the assessed damages 
from the first day of September, 1876. We think there is 
no error in this, the damages were assessed by the jury at 
the sum of sixteen hundred and sixty-two dollars and forty 
cents, the computation and addition of the interest was sim- 
ply a mechanical act, and could be computed and added by 
the court or clerk. There was no question as to the rate of 
interest, it was to be by the very terms of the verdict “legal 
interest,” a rate fixed by the laws of the State. This ques- 
tion has been settled by this court in the case of Schultz 
vs. the Pacifie Ins. Co., (14 Fla., 73.) In that case the 
court say: “There is no difficulty in the clerk- calculating 
the interest from the date of the commencement of the suit 
to the date of the verdict ; the periods are fixed by the ver- 
dict ; there is no difficulty as to the rate; there were no 
issues in respect to interest.” 

In this case under consideration the periods are fixed 
“from the 1st of September, 1876 ;” the rate is fixed and 
there is no uncertainty as to the intention of the jury. This 
question is not, however, presented in the assignment of er- 
rors on file; the amount of such interest having been re- 
mitted by the plaintiff under the direction of the court be- 
fore the final judgment was entered. See also Page vs. 
Cady, 1 Cowan, 115. 

It is assigned for error that the court admitted a question 
to the witness Howell as to declarations and threats made 
by one Jarnegan as to booms on the Blackwater river. 
Howell was a witness introduced upon the part of the 
plaintiff. In answer to a question he testified that “ Ed. 
Jarnegan was in charge of defendants’ log drives and 
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booms.” He was then inquired of if Jarnegan had made 
threats against any one who should interfere with the 
booms. The counsel for the defendants objected to this 
question because it was not shown at what time the threats 
were made, or that they were within the scope of the agent’s 
authority. 

The court overruled the objection, and the counsel for the 
defence excepted. The witness then answered that Jarne- 
gan “said that any person he caught opening the booms 
would suffer.” 

Weare of the opinion that to warrant the introduction of 
threats upon the part of an agent to bind the principal more 
proof of the agency than was given is necessary, but in this 
case that question is not important; the evidence was im- 
material; the threat amounted to nothing; the booms had 
not in any degree prevented the plaintiff trom getting his 
timber and logs to market; there was no complaint by the 
plaintiff that the booms obstructed his navigation of the 
river, but on the contrary he had already on his cross-exam- 
ination testified that he “never was prevented from running 
his timber down by defendants’ booms to his knowledge.” 
Who should better know that fact than the plaintiff him- 
self? 

The evidence not being material, it is impossible to see 
how it could influence the jury in their consideration of the 
issues presented to them, or in any way affect their verdict. 
The court will not interfere with the finding of a jury for 
the sole reason that immaterial evidence has been intro- 
duced, when it is apparent that such evidence could have 
no influence on the jury in making up their verdict. Flint 
vs. Rogers, 15 Me., 67; Flanders vs. Davis, 19 N. H., 139. 

The next error assigned is that the damages are excessive. 

The declaration contains six counts, the first upon an 
alleged agreement by which the plaintiff was to cove his 
timber and logs temporarily, while the defendants drove or 
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floated their logs down the Blackwater river out of the 
way, they then giving to him “ina short time” a clear 
river for the transportation of his logs and timber on the 
stream to market. The plaintiff claims they did not fulfill 
this agreement, but by reason of their not clearing the river 
for a year or more his timber and logs were damaged in 
value, the market price fell, and he lost a large amount 
when he finally succeeded in disposing of them in the mar- 
ket. 

The second count, while not setting up an agreement be- 
tween the parties, alleges that defendants obstructed a nav- 
igable stream, so that plaintiff was prevented from trans- 
porting his timber to market on said stream for a great 
length of time; that by such delay the timber became of 
less value, and the market became greatly depreciated, caus- 
ing large damage to plaintiff. 

The third count alleges that the defendants became pos- 
sessed of, and converted to their own use, timber and logs, 
the property of the plaintiff, of the value of four thousand 
dollars, to the damage to the plaintiff of that sum. 

The fourth, fifth and sixth counts were for goods, wares 
and merchandise sold and delivered by plaintiff to defend- 
ants, for money had and received by the defendants for the 
plaintiff, and upon an account stated between them. 

The evidence introduced on the part of the plaintiff 
showed that he had one hundred and one pieces of hewn 
timber in the river, averaging about one hundred and forty 
feet, and worth in all about three thousand dollars; that 
when he sold it he got six hundred dollars for it. This was 
plaintiff’s own evidence. Hinote swears that “ there was 
about one hundred pieces of the timber; it was over a hun- 
dred foot average; it was sound timber, worth about twelve 
cents for hundred foot average.” 

The evidenee was thus before the jury. There was no 

conflict ; if they took the evidence of the plaintiff Daniels, 
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the timber was worth from twenty-four to thirty hundred 
dollars ; if they took the evidence ef Hinote, who was not 
as particular as to the number of pieces or average, it would 
be considerably less in value; whatever proof they relied 
upon in calculating the amount of their verdict, it is evident 
that they deducted the sum of six hundred dollars which 
was received by plaintiff on the final sale of the timber, and 
rendered a verdict for $1,662.40 with interest. Had the 
plaintiff been entitled to recover for damage sustained by 
reasons of the obstructions and decay of all the timber, as 
complained of, we are not prepared to say that this verdict 
was excessive. 

It was a question of fact, and the jury have figured it 
out. They knew, saw and heard the witnesses; they were 
acquainted with the locality, and could much better appre- 
ciate the weight to be given to the evidence than we can 
upon the record. It is not in every case that a cause will 
be remanded, simply for the reason that there is a slight ex- 
cess in the amount of the verdict. It is difficult to tell pre- 
cisely the weight which will be given by a jury to certain 
evidence. What operates with one may have no effect upon 
another, and where the evidence will uphold a verdict, the 
court will be slow to interfere with the finding of a jury. 
Milton vs. Blackshear, 8 Fla., 161. 

The third error assigned is in not granting a new trial, on 
the ground of newly-discovered evidence. 

In support of the motion the counsel for the defendants 
read an affidavit made by E. H. Roberts, one of the defend- 
ants, which is in the words following: “E. H. Roberts 
being sworn, in due form of law, deposes and says that 
since the trial of the case of J. T. Daniels vs. Simpson & 
Co., they, the defendants, have discovered new testimony, 
which, if it had been known to defendants they could make 
and had been introduced to the jury, would have materi- 
ally affected their verdict; that the said evidence is this: 
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‘that he expects to prove by one Bart Blackman that a part 
of the timber claimed as belonging to plaintiff, and as sound 
by him, was seen and inspected by Blackman in the woods 
before it was hauled ; that he looked at it with a view to 
haul it, and that it was damaged then ; that affiant did not 
know of this evidence until since the trial of said cause, 
and that aftiants have used every endeavor to obtain evi- 
dence bearing on the issues involved in the case.’” This 
affidavit, unsupported by any other evidence, does not war- 
rant the granting of a new trial. 

No sutlicient reason is given for not producing the evi- 
dence on the trial of the cause before the jury. The party 
making application for new trial must not only show that 
the knowledge of this evidence had come to him since the 
trial, but he must show that it is not through the want of 
diligence that it did not come to him sooner. It is no sufti- 
cient proof of diligence in this respect to assert in his afti- 
davit that “‘ the defendants have used every endeavor to ob- 
tain evidence bearing on the issues involved in the case.” 
Something more positive showing diligence, must be as- 
serted. But were a new trial to be granted, there is no 
proof that Blackman wonld testify “that he looked at the 
timber with a view to haul it, and that it was damaged.” 
Roberts only swears that he “ expects to prove ” this fact by 
one Bart Blackman. Where is the affidavit of Blackman, 
and how much was the timber damaged ? 

If this evidence could be produced on another trial, his 
affidavit might have been procured to have been used on 
this motion, and the court then would have been in a posi- 
tion to determine the value of his evidence. But this evi- 
dence when produced would have been simply cumulative, 
and, therefore, the motion should not have been granted on 
this ground. 

The plaintiff, in making out his case, introduced evidence 
to show that the timber was sound when it was put into the 
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water. Hynote swears it was sound; Thomas J. Pitts testi- 
fies that the timber was in good order; the plaintiff on his 
cross-examination, in answer to a question put by the de- 
fendants’ counsel, says, “It was not sap damaged when 
coved.” It would seem also from the evidence of Sweeney, 
one of the witnesses introduced by the defendants, that this 
alleged damage tv the timber before it was put into the 
creek was attempted to be proved by them. He says 
“some of the Daniels timber was damaged before it was 
coved, but after it was put in the creek.” 

It is now well settled that a party applying for a new 
trial, on the ground of newly-discovered evidence, must 
make his diligence apparent; that such evidence must not 
be cumulative, but must relate to facts upon which there 
was, upon the part of the moving party, no evidence on the 
trial. Milton vs. Blackshear, 8 Fla., 161; Coker vs. Mer- 
ritt, 16 Fla. 

The last error relied upon is, that the court, in directing. 
a remittitur, erred in assuming that the damage to the three 
lots of timber was equal and proportionate. 

The jury found a verdict for plaintiff for the sum of 
$1,662.40 with interest, which was subsequently computed 
by the court and amounted to $217.26, making the whole 
amount recovered by the plaintiff $1,879.66. On the motion 
for new trial the court made an order that in the event of 
the plaintiffs remitting the interest so allowed by the jury, 
and the proportionate value of the twenty-one of the one 
hundred and one pieces of timber, alleged to be the property 
of Daniels and Sweeney as partners, and the proportionate 
value of thirty-two of said one hundred and one pieces of 
timber alleged to be the property of Daniels and Pitts as 
partners, the amount so to be remitted, including the in- 
interest being $1,347.66, the motion should be denied. Such 
remittitur was entered by the plaintiff, and the judgment was 
ordered for $532. 
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The appellant makes no question as to the authority of 
the court to order a remittitur; therefore that point is not be- 
fore us for consideration. 

The only question is, did the court err in assuming that 
the damage to the three lots of timber was equal and pro- 
portionate ? 

The evidence as to the length, quality and value of the 
timber, and the depreciation by decay and depression of the 
market, was directed entirely as to the average of the tim- 
ber. No witness designates any portion of the whole lot as 
injured by the delay morethan another. [tseemsto have been 
put into the creek about the same time, and to have been of 
about the same value in all respects. The plaintiff was a 
part owner in all of it, but Sweeney was proved to have 
been interested in twenty-one pieces, and Pitts in thirty-two. 
The court directed that the average value of these fifty-three 
pieces, as proven by the witnesses and found by the jury, 
should be remitted. 

We cannot see that the court erred in this particular, and 
the judgment must be affirmed. 








M. N. Dickson, Appeviant, vs. L. M. Gamsiz, APPELLEE. 


1. A note whereby the maker promises to pay a sum of money “ for value 
received on account of taxes on the property of the estate of L. and 
others for the year 1872,” does not give a right of action to the payee, 
as the law does not recognize this mode of collecting taxes, and there 
is no allegation in the declaration that payee had paid the taxes for or 
at the request of the maker. 


2. A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or dis- 
charged the taxes mentioned at the request of the maker. 


$. Whether the publication of the list of lands advertised to be sold for 
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unpaid taxes by a collector creates the relation of debtor and creditor 
as between the collector and the publisher, quere? 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


J. F. McClellan for Appellant. 
Tue Cuier-JusticE delivered the opinion of the court. 


This suit is brought to recover a balance due on a note, 
of which the following is a copy: 

“ $503.95. Marianna, Fra., April 8, 1873. 

On or after the 8th day of April, A. D. 1873, we, or either 
of us, promise to pay to the order of L. M. Gamble the sum 
of five hundred and three 95-100 dollars, for value received, 
on account of taxes for M. N. Dixon, ex’r estate of F. H. 
G. Long and other’s property for the year 1872. 

(Signed) Frank Batrzet, 

M. N. Dickson. 

Credited by $369.84, paid March 6, 1874, to L. M. Gam- 
ble.” 

To the declaration the defendant pleaded payment, and 
further that the note was obtained from him by fraud in 
this, “that this defendant was indebted to plaintiff in the 
sum the note calls for for State and county taxes; that he 
reduced the amount to a currency basis and paid said 
amount to Frank Baltzell, the joint maker, at the request of 
the plaintiff, plaintiff and Baltzell then and there represent- 
ing that the said plaintiff was then indebted to Baltzell in 
an amount more than sufficient to pay off and liquidate the 
note, and that when plaintiff and Baltzell settled, the note 
would be taken up and paid off by said indebtedness of 
plaintiff to Baltzell.” Which said pleas were denied by 
plaintiff. 
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The defendant then filed another plea and says: “ For an 
equitable defence to the cause of action sued upon,” that at 
the date of the note he was the executor of the will of F. 
H. G. Long, deceased, and that he was owing for the taxes 
for 1872 upon that estate and the taxes of Nicholas Long, 
and of himself and others in Jackson county the sum of 
$503.95 ; that plaintiff was the collector of revenue for Jack- 
son county ; that he went to plaintiff to pay these taxes and 
ascertained what amount thereof was payable in United 
States currency, and State and county scrip being at a dis- 
couut, they ascertained what amount of currency was neces- 
sary to purchase the amount of scrip required to pay the 
taxes payable therein, and found the whole amount of cur- 
rency required to pay the whole was $369, or about that 
sum; that when in the act of paying this amount to plain- 
tiff, Frank Baltzell requested the plaintiff to let him have 
the $369, Baltzell agreeing that plaintiff should withhold 
the amount from him wut of any money due or to become 
due from plaintiff to Baltzell as publisher of a newspaper, 
on account of the publication of tax sales for plaintiff, to 
which plaintiff assented, provided that Baltzell would give 
plaintiff his note for the whole amount of said taxes with 
defendant as security, and detendant to be responsible there- 
for only in the event that Baltzell should die, or his office be 
burnt, or the publication of his paper be suspended before 
he had published the advertisement of tax sales, out of 
which publication of tax sales plaintiff was to be paid by 
Baltzell the amount of the taxes defendant was liable for and 
had agreed to pay, whereupon defendant paid over to Balt- 
zell the $369, and thereupon the said note was given; that 
Baltzell did not die, his office was not burnt, nor was the 
publication suspended during the time of advertising the 
tax sales for the plaintiff, wherefore the defendant did not 
become liable to pay this note. 


The plaintiff replying denied this plea, and the cause 
44 











Ss eee er ene 


690 SUPREME COURT. 








Dickson v. Gamble—Opinion of Court. 








having been tried, the jury returned a verdict for plaintiff 
for $168.48. A motion for a new trial was denied and judg- 
ment rendered, from which defendant appeals. 

It was proved that plaintiff was the collector of revenue 
in 1873 as stated in the plea, and that the note was given 
for the amount of certain taxes. 

If there is a good ground of action set out in the declara- 
tion, it is certain that this plea of an “ equitable defence ” 
is insufficient to resist a recovery. The ground of defence, 
according to this plea, seems to be that it was understood 
and agreed at the time the note was given that if Baltzell 
did not die, or his printing establishment was not burnt out, 
or if he did not suspend the publication of his newspaper 
before the publication therein of the “tax sales ;” in that 
case the defendant was not to be held liable on his note. 

This is not an “ equitable defence,” but is purely a legal 
defence, if a defence at all, for it is alleged to have been 
part of the same transaction. To have made this condition 
available as a legal defence, it should have been so expressed 
in the note or in some collateral writing, otherwise it cannot 
be proved without violating the rule that in a court of law 
the terms of a written contract cannot be varied by parol 
proof. A collateral agreement by which a simple contract 
debt may be discharged or paid in a particular mode, pro- 
vided the condition is complied with, may be shown in sat- 
isfaction, and for this purpose parol evidence may be given 
of the cotemporaneous agreement. Chaddock vs. Van Ness, 
35 New Jersey, 517; Greenleaf Ev., §302 ; 2 Sneed, 438. 

In Dobson vs. Pearce, 2 Kernan, 156, it is said, referring 
to the provisions of the code, “ under the head of equitable 
defences are included all matters which would before have 
authorized an application to the court of chancery for relief 
against legal liability, but which at law could not have been 
pleaded in bar.” See also Wodehouse vs. Farebrother, 30 


Eng. Law and Equity Rep., 412. 
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But this is a matter of legal and not merely equitable de- 
fence; it grows out of a distinct though contemporaneous 
contract which does not change the terms or meaning of 
the writing. 

Neither does the “equitable” plea set up that Baltzell 
had done any advertising of tax sales for the plaintiff, or 
that any thing had become due to Baltzell for any such adver- 
tising which plaintiff could apply on the note. Whether 
the advertising of lands for sale for taxes by a publisher is 
done under a contract between the tax collector and the 
publisher, or between the State or county and the publisher, 
and whether the collector can control the compensation of 
the publisher with reference to such an agreement as is here 
alleged, so as to apply the compensation to the payment of 
the publisher’s debt, is a question not necessarily raised at 
this time. ‘The question is presented, however, whether the 
plaintiff shows by his declaration that he has a cause of ac- — 
tiou, and is entitled to recover against the defendant upon 
the note in question. The note is upon its face an agreement 
to pay the plaintiff a certain sum for taxes, or “for value 
received on account of taxes,” upon the property of certain 
persons named. 

It is ditticult to conceive how defendant can owe any taxes 
to anybody other than the State, county, or a public corpo- 
ration. The law does not authorize the individual collector 
of taxes to sue for them in his own uame. The declaration 
does not allege that the plaintiff, at the request of the de- 
fendant, had paid or discharged the taxes, but the agreement 
sued on is to pay the plaintiff certain taxes. This is not a 
legal cause of action, and a judgment upon this instrument 
alone cannot be sustained. There must be other allegations 
and proofs than of a mere promise to pay taxes. Itis shown 
by the pleas and by the testimony of the plaintiff that the 
plaintiff was the collector of revenue of Jackson county. 
We know of no law authorizing the collector to take 
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notes of individuals in satisfaction of taxes and to collect 
them by suit upon such notes. 

If, however, he paid or discharged these taxes at the re- 
quest of the defendant, that may explain the transaction 
and present a question that does not arise under the bill of 
particulars filed in this case. 

The judgment must be reversed with costs, and the cause 
remanded with directions that the parties may amend their 
pleadings as they may be advised. 








Prrraan’s ADMINISTRATOR, PLAINTIFF AND RESPONDENT, Vs. 
Reseccoa L. Myrick, DeFEnpANT AND APPELLANT. 


1. Where there is «an entire failure to state facts sufficient to constitute 
a cause of action,in a complaint under the Code, a failure to de- 
mir is not a waiver of such defect, but advantage can be taken of it 
at any stage of the cause. 


2. It is a recognized doctrine that an Appellate Court may look beyond 
the bill of exceptions, and consider vital errors apparent on the face 
of the record, as where the complaint clearly shows that a right of 
action in the plaintiff does not exist. 


3. R. L. M. and F. R. P. were administratrix and administrator of the 
estate of J. T. M., and F. R. P. being desirous of leaving the State, 
and of being relieved of the duties and responsibilities of administer- 
ing, it was agreed that he should surrender the assets to her and she 
should give him a bond of indemnity, and she with a surety executed 
to him a bond, which, after reciting the circumstances, concluded with 
the condition “ that if the said R. L. M. shall pay the above claims, 
[ertumerating several claims against the estate in behalf of third par- 
ties,] as the same shall be just and proper, and hold the said F. R. P. 
hatmless and forever discharged from said debts or demands, and all 
other debts or demands that may be brought against said estate, and 
against all claims and demands of whatever character that may be 
brought or presented against F. R. P. as administrator as aforesaid, 
then,” &c.; and the alleged breach of the condition was that she had 
refused to pay a debt of the intestate due to the estate of one H., of 
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which the said F. R. P. was administrator: Held, That this was, a 
bond of indemnity only as to all claims against the estate of M. which 
were not due to F. R. P. in his own right, and not a bond upon whith 
he could recover against her claims due to others; and that he could 
allege a breach only after his liability growing out of the adminis- 
tration of the estate of M. had been ascertained; that the bond cre- 
ated no new personal obligations to pay the debts, beyond the availa- 
ble assets of the estate of her intestate. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion of the 
court. 


Geo. S. Hawkins and J. F. McClellan for Appellant. 
D. L. McKinnon and W. H. Milton for Respondent. 
Tue Curer-Justice delivered the opinion of the court. 


This case was commenced under the late Code. Rebecea 
L. Myrick (widow of John T. Myrick) and Frederick R. Pitt- 
man were administering upon the estate of John T. Myrick, 
deceased, in Jackson county, Florida, in 1868, when Pitt- 
man being desirous of going to California and of being re- 
lieved of the responsibilities of administering, and having:in 
his hands a considerable amount of the personal assets of the 
estate, and so that he might be held harmless against the 
claims which had been or which might be presented against 
said estate, and she being anxious to obtain control of the 
estate, believing she would thereby be benefited, she, to- 
gether with one Joseph W. Russ as her surety, entered into 
a bond to Pittman in the penal sum of five thousand dollars, 
with the conditions annexed: That whereas, Mrs. Myrick had 
applied to the court for the setting off of her dower in the 
estate of her husband, and it appearing that there is not 
sufficient property or assets in the hands of the administra- 
tor and administratrix to satisfy the debts or demands and 
her dower interest; and whereas, some of the debts have 
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been settled by them, and there are outstanding the follow- 
ing claims, to wit: “claim of A. T. Stewart & Co., about 
$400; claim of type founders in New York, about $200; 
claim of E. C. Estes, about $300; claim of J. T. McKinne, 
about $300; claim of C. F. Britton, administrator, about 
$120; claim of F. R. Pittman, administrator of B. B. Hath- 
away, $550; claim of F. R. Pittman as administrator of the 
said John T. Myrick, and as Clerk of the Circuit Court, 
about $600; and claim of James M. Sanderson as attorney 
for said estate, abont $300; amounting to about $2,500; 
and whereas, the said Rebecca L. is willing to undertake 
the payment of said claims and demands and others 
against said estate, if the same shall appear to be just and 
proper, provided the said Frederick R. Pittman will turn 
over to her all of the assets in his hands as such administra- 
tor: Now if the said Rebecca L. Myrick shall pay the 
above claims as the same shall be just and proper, and hold 
the said Frederick It. Pittman harmless and forever dis- 
charged trom said debts or demands, and all other debts or 
demands that may be brought against said estate, and against 
all claims and demands of whatever character that may be 
brought or presented against the said Frederick R. Pittman 
as administrator as aforesaid, then this obligation to be void, 
otherwise to remain in full force and virtue.” 

This suit is brought by the administrator of F. R. Pitt- 
man against the obligors in this bond. The complaint al- 
leges that the bond was executed in pursuance of his desire 
that he might be “released from his responsibilities as said 
administrator so that he might be held harmless against the 
claims which had been presented, or might hereafter be pre- 
sented, against said estate;” that in pursuance of the arrange- 
ment he turned over to her all the assets of the estate in his 
possession ; that among the claims against the estate was a 
note executed by John T. Myrick, the intestate, dated April 
30, 1861, whereby he promised to pay F. R. Pittman, exec- 
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utor of B. B. Hathaway, $332.83, with interest at eight per 
cent. per annum, payable one day after date, and that she 
refuses to pay said note. i‘ 

An amendment to the declaration alleges that Mrs. My- 
rick was by said arrangement “to have the entire and sole 
control of all said assets, and’ to receive all the commissions, 
compensation and emoluments arising from the aministra- 
tion of the estate ;” that the note referred to was a just and 
proper claim against said estate, and she had in her hands 
ample assets of said estate to pay said note and all other 
claims against said estate that were just and proper. 

The answer contains a recital that a demurrer to the com- 
plaint had been overruled, and that by leave of the court 
Mrs. Myrick filed her answer. No demurrer appears in 
the record. Russ, the co-obligor, made no answer, and it 
does not appear that he was served with summons. The 
cause came on for trial, and a verdict was rendered in favor 
of the plaintiff against the defendant, the damages being 
assessed at $760.89, upon which final judgment was ren- 
dered May 24, 1877. 

Various exceptions were taken to the ruling of the court 
in the course of the trial, and to the charge of the court te 
the jury, which it is unnecessary to notice in view of the 
conclusions of the court. 

In examining this record the first question that presents it- 
self is, whether the complaint “ states facts sufficient to con- 
stitute a cause of action.” A defect in this particular is not 
waived by failing todemur. (Code, sec. 99.) A mere neg- 
lect to observe forms of pleading does not constitute such a 
defect as to make the complaint so insufficient, but if there 
be a total absence of the allegation, suggestion, or allusion 
to tacts without which there can be no liability inferred, 
there is then a failure to state facts sufficient to constitute a 
cause of action. 

An incurable defect is not waived by any pleading, but 
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may be taken advantage of whenever the parties are before 
the court. 8 Howard Pr. R., 159; 18 Barbour, 494; 37 
N. Y., 640; 2 Bosworth, N. Y., 125. 

But if the proofs disclose facts which, if pleaded, would 
give a right of action, the court may, when it would not 
substantially change the cause of action or defence, allow 
an amendment by conforming the pleading to the facts 
proved. Code, sec. 123. 

This is not an “ incurable detect.” We will examine this 
case with reference to these rules, and if it appears that the 
plaintiff has stated and proved a case which demonstrates 
that he has no right of action, we cannot allow the judg- 
ment to stand, for it cannot be said that substantial justice 
is obtained by a judgment to which the plaintiff is clearly 
not entitled by his pleadings or proofs. 

And the doctrine has been fully recognized by this court 
that an appellate court may look beyond the bill of excep- 
tions and consider vital errors apparent on the face of the 
record, where such errors have not been waived by the plead- 
ings. (Proctor vs. Hart, 5 Fla., 465; Crosby vs. Hous- 
ton, 1 Texas, 203, 224.) And where the objection goes to 
the foundation of the action, and shows the entire absence 
of a right of action in the party on which to rest, the judg- 
ment, it will not be deemed to have been waived by an 
omission specially to point it out in the assignment of 
errors. Wetmore vs. Woodhouse, 10 Tex., 33; Watts, et a/., 
vs. Waddle, 6 Peters, 402. 

We have seen that where a complaint does not state facts 
sufficient to constitute a cause of action, the defect is not 
waived by a failure to take advantage of it by demurrer. 
(Code, sec. 99.) The liability of the defendant in the case 
at bar depends upon a breach of the condition of the bond 
mentioned in the complaint, and the question arises whether 
the plaintiff shows, either by the pleadings or proofs, that 
the defendant has been guilty of a breach. 
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The condition of the bond is that “the said Rebecca L, 
Myrick shall pay the above claims as the same shall be just 
and proper, and hold the said Frederick R. Pittman harm- 
less and forever discharged froin said debts or demands, and 
all other debis or demands that may be brought against said 
estate, and against all claims and demands of whatever char- 
acter that may be brought or presented against the said 
Frederick I. Pittman as administrator as aforesaid.” The 
complaint alleges that Mrs. Myrick has refused to pay the 
note of the intestate payable to the estate of Hathaway, of 
which Pittman was the administrator, and that this is a 
breach of the condition of the bond for which he may re- 
recover the amount due on that note. 

Several claims are expressly named, and other possible 
claims are included in the condition, all of which she obli- 
gates herself to Pittman to pay, and save him harmless and 
discharged therefrom, and to protect him against personal 
liability as administrator of the estate of Myrick on account 
thereof. None of the claims mentioned are the personal 
demands of Pittman against Myrick or his estate, except a 
“claim of F. R. Pittman as administrator of the said John 
T. Myrick, and as Clerk of the Circuit Court, about six hun- 
dred dollars.” 

This personal claim is not demanded by the plaintiff in 
this suit, but he claims a judgment for the amount due from 
the estate of John T. Myrick to other parties, in which no 
personal interest is alleged or proved to be in himself. It 
is not alleged or proved that he has paid any of these 
claims, or that he has been sued, or judgment obtained 
against him as administrator or otherwise upon any of 
them, or that they are his property, or that the money is 
in any manner due to him individually. These claims, so 
far as they remain unsatisfied, are due to the parties enum- 
erated or referred to, according to the plaintiff’s complaint. 

Suppose none of these claims against the Myrick estate 
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have been paid by Mrs. Myrick, and that she has refused 
expressly to pay them, has Pittman, under the conditions of 
this bond, a right to sue Mrs. Myrick and recover in his own 
name the amount due to A. T. Stewart & Co., and to the 
type founders, and to Estes, and McKinne, and Britton, 
and Sanderson, on the ground that she obligated herself to 
him to pay them and save him harmless; and suppose we 
were to hold that her failure to pay them was a breach of 
the conditions of her bond, and sustain a personal judg- 
ment against her in his favor for the amount of all these 
claims, and he collects the money by execution out of her 
property ; what defence does this afford to her when she is 
sued as administratrix by Stewart and the others against 
these identical demands? 

We cannot conceive that she could defend herself against 
such suits by pleading that she had paid them to her co- 
administrator, and thus it might appear that she would pay 
the identical claims twice, once to Pittman upon an irre- 
versible personal judgment, and again as administratrix out 
of the assets of the estate of her husband. 

Such a doctrine as is contended for to uphold this judg- 
ment cannot be sustained. The bond is clearly an obliga- 
tion on her part to indemnify and save harmless F. R. Pitt- 
man on account of any liability growing out of his having 
been an administrator and his surrendering to her the as- 
sets of the estate for administration. 

The consideration of the giving of the bond, as it recites, 
and as the complaint alleges, was that both parties were ad- 
ministering, that some debts were paid, and other debts were 
to be paid; that it was doubtful whether the estate would 
turn out to be sulvent; that he wished to leave the State, 
and to transfer the burden of the administration to other 
hands; and that he should be protected in so doing from 
suffering any loss or damage growing out of his administra- 
tion of the estate and transferring the assets to the adminis- 
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wratrix. Assuming the validity of the bond as between 
wthese parties, the expressed object was to assure himself 
that the administration would be properly conducted by 
her, and she would pay all such debts as the estate was lia- 
‘ble to pay to such extent (the estate being solvent or insol- 
vent) as both the administrator and administratrix would 
-be liable to pay them out of the assets applicable to the 
-debts. 

This bond broken, gave to none of the creditors of the es- 
tate (other than Pittman personally) any right of action upon 
3t to recover their claims, either to their full amount or pro 
rata; such creditors were neither parties nor privies to it, and 
no equitable rights vested in them are set up or pretended 
in this suit. 

The declaration or complaint in this suit, indeed, sets out 
‘the purpose of the obligee, that he “informed the said Re- 
becca L. that he was about to remove to California, and de- 
sired to be released from his responsibilities as said adminis- 
trator, so that he might be held harmless against the claims 
which had been presented, or might hereafter be presented, 
against said estate, and the said Rebecca L. Myrick being 
exceedingly anxious, as plaintiff believes, to get the entire 
control of the estate, and thinking thereby, as plaintiff be- 
jieves, that she would be benefited by it,” she and Russ 
executed the bond. 

There is no doubt whatever that this recital in the com- 
plaint expresses precisely the intention of the parties, and 
‘we agree with the pleader that this is the effect of the bond. 
But it is insisted that because the plaintiff here was the ad- 
ministrator of the Hathaway estate, and the note in ques- 
tion was made payable to him as administrator of that estate, 
and because he as administrator of the Myrick estate had 
possessed and had surrendered to defendant as administra- 
trix assets of this estate more than sufficient to pay the 
Hathaway elaim, thereby he had made himself liable to the 





ms Tes Sas 


5 MEE gC Set ox 


ae 





700 SUPREME COURT. 








Pittman v. Myrick— Opinion of Court. 








Hathaway estate, and might be obliged to pay the amount 
thereof to the heirs of Hathaway, and therefore, in order 
that he might be saved harmless, he might recover the 
amount claimed by suit upon the bond. This position is not 
tenable. It is not alleged or proved that he has paid any- 
thing to the Hathaway estate or the heirs on account of this 
claim, or that he has been subjected to suit thereon which 
has fixed his liability to pay that estate or the distributees 
thereof, and until his legal liability to the Hathaway heirs 
or distributees, or to that estate, growing out of his relations 
with the estate of Myrick, shall have been established, there 
can be no recovery upon the bond in question, for until it 
be shown that he is damnified he cannot claim the indem- 
nity. 

The bond, by its condition, secures him against all debts 
and demands that shall be brought against the estate of 
Myrick, and against all claims and demands that may be 
brought or presented against the said Frederick R. Pittman 
as administrator of the estate of Myrick; and she binds 
herself that having the assets of that estate placed in her 
hands, she will administer and pay to the same extent that 
either or both would be held liable to the creditors of the 
estate to pay its debts. 

Her liability to pay the debts of her intestate was not en- 
hanced by the giving of the bond, either in her fiduciary ca- 
pacity or personally, but the personal obligation extends by 
the bond to indemnifying him against any liability incurred 
by him as an administrator of the Myrick estate ; a personal 
indemnity. Counsel for appellee cite several cases from the 
digests. That of Duvall vs. Snowden, (7 G. & J., Md.,) was 
the case of an action against an executor who had given bond 
to pay the debts, and was thus relieved of the necessity of 
returning an inventory under the statute, in which case he 
was by the statute made directly liable to creditors and leg- 
atees. In Carman vs. Noble, (9 Pa. St., 366,) it was held 
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that an agreement to indemnify a surety against debt or 
damage was broken by a recovery of judgment against the 
surety. In Bellune vs. Wallace, (2 Rich., 8. C., 80,) and 
Leber vs. Kauffelt, (6 Watts & S., 40,) an ascertained lia- 
bility to pay is a breach of a condition to indemnify and 
save harmless, and the party may sue before sustaining loss. 

These cases do not touch the question. The appellee also 
cites St. Albans vs. Curtis, (1 D. Chipman, Vt., 164,) which 
he claims is directly in point: ‘ Where the condition of a 
bond of indemnity is simply to save harmless from the pay- 
ment of a debt, it is not broken until the obligee has been 
compelled to pay, or, having become liable, has paid or been 
put to expense. But if it be that the obligor shall pay the 
debt and discharge the obligee therefrom, and also save 
harmless, &c., upon the debt coming and no payment nor 
discharge, there is a breach.” We have not access to the 
volume, but it is apparent that the obligee in that case was 
a debtor, principal or surety, and there was an ascertained 
or unquestioned liability to pay and a direct covenant to 
discharge from such liability. This is not such a case. 

The ease of Franks, e¢ al., vs. Hamilton, (29 Geo., 139,) to 
which we are referred by appellant, was a suit upon a bond 
conditioned that “if the said W. L. Franks and C. J. Stev- 
ens shall pay or cause to be paid the aforesaid promissory 
note, (indorsed by Hamilton) so that, in no event, it shall 
be collected, or attempted to be collected, from the aforesaid 
Hamilton, endorser as aforesaid, then,” &c. The court in 
its opinion say, “a collection of the note from Hamilton, or 
an attempt at its collection from him, was essential to a 
breach of the condition.” This is a somewhat similar bond 
to the one before us, containing a condition to pay “so 
that,” or to the end that Pittman shall be saved harmless. 
But here we have the further condition that the amount of 
the indebtednees, from which Pittman was to be protected, 
is contingent, his liability is not ascertained, and therefore 
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there is no personal liability upon Mrs. Myrick which Pitt-- 
man or his representatives in his individual right is entitled 
to recover. And there is the further direct statement of the- 
bond in the case of Franks vs. Hamilton, that Hamilton is: 
the endorser of the note, and the obligor is bound to pay it,. 
“so that in no event it shall be collected, or attempted to: 
be collected, from Hamilton.” In the case at bar the com- 

plaint recites that Pittman “desired to be relieved from». 
his responsibilities as said administrator so that he might be- 
held harmless ” against claims presented, or to be presented,. 
against the estate of Myrick; and this is the effect of the: 
condition of this bond, that Pittman as administrator shall’ 
be saved harmless and discharged. 

Because there is in the complaint no allegation, and in: 
the record no proof, that Pittman has been made liable to» 
pay, or that he has paid anything on account of any liabil-- 
ity then or subsequently incurred by him as such administra- 
tor, we do not find that there has been any such breach of the: 
condition as entitles him to maintain this action and recover- 
from the obligor any money that is not due directly to him-- 
self. 

The result is that this judgment must be reversed and set 
aside, both as to Mrs. Myrick and her surety, Russ, as there - 
can be no judgment against Russ which does not bind Mrs.. 
Myrick as principal to save him harmless. 

This cause must be remanded, with directions to dismiss - 
the suit, unless the plaintiff shall amend the complaint so- 
as to show a right of action for the amount due on the note: 
in question, according to terms and conditions of her bond. 
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Tue Strate oF Fiorma, er At., Puarntirrs AnD Responp- 
ents, VS. THe Frorma Centra R. R, Company, Dr- 
FENDANT AND APPELLANT. 


1. Chancery practice forbids a direct taxation of costs as between solicitor 
and client against defendant; and the Code practice is not different in 
this respect. 

. Where the counsel has been employed to obtain or create a fund for the 
joint benefit of both parties, his fees, if he prevails, not if he loses, may 
be paid out of the funds; but where the interests of the parties are 
adverse, only the legal taxable costs can be allowed. 

3. Notwithstanding an order directing a complaint to be dismissed, if the 
court has in its possession funds which have accrued from the man- 
agement of the property, the subject-matter of the suit, it may direct 
payment of claims incurred for the protection and preservation of the 
property during the action. 


ce) 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion of the court. 


James M. Baker for Appellant. 


Judge Maxwell of the First Cireuit and Judge White of 
the Second Circuit, sat in place of the Chief Justice and Mr. 
Justice Van Valkenburgh, who were disqualified. 


Junge Maxwe t delivered the opinion of the court. 


On the eighteenth of November, 1875, a judgment was 
rendered in the Circuit Court of Duval county in behalf of 
the State of Florida against appellant for $368,000, and 
appointing Joseph H. Durkee a master of the court to take 
charge of appellant’s property and sell the same to pay said 
debt. An appeal was taken from this judgment, and at 
the June Term, 1876, of this court, the judgment was re- 
versed, with costs against the State, and the bill ordered to 
be dismissed, with directions that the master restore the 
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property to appellant, and have reasonable time for the set- 
tlement of his accounts. Pending the appeal, H. Bisbee, 
Jr., presented his petition to the Circuit Court, setting forth 
his services in the case as solicitor for the State, and claim- 
ing that as the State was prosecuting the suit in the charac- 
ter of trustee for the benefit of other parties interested, and 
without direct pecuniary benefit to herself, and had no funds 
applicable to the payment of costs and expenses, and as by 
his services a final decree [judgment] was obtained to the 
effect above stated, by virtue of which Durkee, the master, 
was put in possession of the property, he was entitled to 
reasonable counsel fees, to be charged upon the defendant 
or upon the property, “ as in other cases of trust,” and pray- 
ing an order to the master to pay his fees from money aris- 
ing from the ingome and tolls of appellant’s property, his 
fees being $6,000, as fixed between him and the State. The 
petition was ex parte, bearing date July 24,1876. So tar 
as appears there was no notice to appellant. The Circuit 
Court on the 27th of July, by endorsement on the petition, 
made an order directing payment as prayed for, and the 
paper was filed August 4. 

Another order of October 3, 1876, directs the master to 
pay Paul B. Canova $274. This is based npon account for 
cross-ties furnished, as appears by endorsement thereon, in 
April, 1874, at which time the property was in the hands 
of a receiver, who had been appointed in this case. 

An account of Frank R. Pond of 1874 for $276.07, was 
by another order of October 51, 1876, directed to be paid by 
the master. This was for materials also furnished while the 
property was in the hands of the court’s receiver in this 
case. There was still another order directing payment of a 
claim of Charles B. Fenwick. 

This appeal is from these several orders, the granting of 
which is assigned for errors. As to Fenwick he has had no 
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notice of appeal, and without such notice no judgment af- 
fecting his rights can be entered by this court. 

The question presented by the order in favor of respond- 
ent Bisbee is, whether the case was one in which counsel 
fees of the complainant should have been allowed against 
the defendant. Under the practice in chancery, a direct 
taxation of costs as between solicitor and client against de- 
fendant cannot be made, the defendant not being liable for 
costs, except such as are fixed between party and party. 2 
Dan. Ch. P1., 3d Ed., 1509-11-82 and 1496. 

But Bisbee claimed that his counsel fees should be allowed 
on the ground that the complainant was proceeding as trus- 
tee to get from defendant’s property a fund for the benefit 
of others. 

In chancery, “as between party and party, the counsel for 
the complainant has in no case a right to be paid extra coun- 
sel fees out of a fund belonging to the defendant, except 
where the counsel has been employed to obtain, or create 
such fund for the joint benefit of both parties. Where the 
interests of the parties are adverse, nothing beyond the legal 
taxable costs can be allowed by one party as against the 
other.” Ryckman vs. Parkins, 5 Paige, 545. 

In some cases, where the trustee has charge or control of 
the fund, he will be allowed his counsel fees out of these, 
even when he is the failing party, but such cases are excep- 
tional ; and we know of none where such allowance will be 
made to a trustee, failing in his suit, where the property be- 
longs to and is in posssession of the defedant. 

We do not see that the code authorizes a different prac- 
tice, its provision in section 254, for allowance “ in difficult 
and extraordinary cases,” evidently referring to cases in 
which the prevailing party seeks indemnity for his expenses. 
This class of cases is defined in Hart vs. Bostwick and wife, 
if Fla. R., 162, in which it is announced that the question 


of such allowance “is not a matter of diseretion but of ju- 
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dicial judgment.” Of course such judgments can only be 
arrived at by judicial investigation, both parties concerned 
having a right to be heard. 

In the case of Bisbee there was no party heard before the 
court but himself. By his own account for fees the appel- 
lant could have shown that of the amount claimed $4,000 
was for arguments in two appeals in the case before this 
court, one of which, as appears by the records here, had been 
decided adversely to complainant at the January Term, 
1875, and before the final judgment against appellant di- 
recting a seizure of the property, which was November 18, 
1875. As to that much Bisbee’s client was the losing party. 

In regard to the second appeal, in which he charges for argu. 
ment in this court, it was here and argued at the June Term 
1876, the appeal leaving it undertermined who would be the 
prevailing party, notwithstanding which the order of July 
27, 1876, was made for payment of his fees out of appel- 
lant’s property. But that appeal also was at that term de- 
cided adversely to his client and with costs, in favor of ap- 
pellant. After such a result, even if the order was not im- 
proper in itself, it would now be the duty of this court to 
set it aside. It would be manfully unjust to allow counse! 
fees against the prevailing party, where the whole history of 
the case shows that the suit was founded upon a mistaken 
claim against that party. 

As to the orders directing payment of the accounts of 
Canova and Pond, appellant does nothing more than assign 
the granting of these as error, giving no suggestions as to 
the specific grounds upon which it is claimed there is error. 
The account of Canova is for one thousand and ninety-six 
cross-ties, furnished one of the receivers appointed by the 
court in this case, to be used in the maintenance of the road, 
and is approved by that receiver. The account of Pond is 
for materials furnished a prior receiver for keeping in repair 
the rolling stock of the road. In regard to these we think 
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it was within the power of the party in possession, as the 
officer of the court in this cause, to make accounts of this 
character. (1 Wood’s R.,331.) The order appointing them 
gave authority to operate the road, and the articles furnished 
were necessary to the preservation of the property in their 
possession. 

The expense incurred in procuring them was for the ben- 
efit of all the parties to this suit, and it was proper for the 
court to direct payment for whatever went to the benefit of 
property in its possession and control. With funds in the 
hands of the officer of the court, it is not an improper prac- 
tice that a party having such claim should obtain an order 
to the receiver for its payment. In this case no question 
arises as to priority of claim upon the funds, as the order is 
to pay from funds not necessary for the operation of the 
road. There is no rule requiring a receiver to give notice 
to the parties of any payments he may make within the 
scope of his authority. He may pay, and upon the final 
passing of his accounts, the parties may object as in other 
eases. ‘We think the special orders directing the payment 
of these accounts were correct, and the fact that they were 
made after the bill was directed to be dismissed, does not 
affect their legality. 

The rule upor this subject is that the discontinuance of a 
suit does not discharge a receiver appointed therein. 1 Barb. 
Ch., 246; 2 do., 471; 1 Hogan, 174. 

The funds being in possession of the court, it necessarily 
has jurisdiction to make an order for their distribution. 

Upon the views herein expressed our judgment is that the 
order in favor of H. Bisbee, Jr., be reversed and set aside 
with costs against him, and that the orders in favor of Paul 
B. Canova and Frank R. Pond be affirmed with costs against 
appellant. : 
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Tuc Srare or Frorma anp Tue Trostees or THE INTER- 
NAL [IviprovemMeNT Fonp, Puawtirrs anp ResponDEnts, 
vs. THe JACKSONVILLE, Pensacota aNnpD Mosite Rat- 
ROAD CompANy AND Mixron S. Lirrtertip, Drrenp- 
ANTS AND APPELLANTS. 


1. Under the provisions of the statutes regulating the exchange of State 
bonds with the Jacksonville, Pensacola and Mobile Railroad Compa- 
ny for its bonds, the State was to occupy two relations to the purchas- 
ers of the bonds of the State. The first was that of primary debter 
to ihe holder, and the second was that of trustee holding the bond of 
the company and the lien created by the act to secure payment to the 
party who advanced money to the company. The Legislature had 
no authority to create the first relation. It did have power to create 
the second, and a decree based upon the relation of primary debtor as 
fixed by the statute is erroneous. The case of Holland vs. The State 
of Florida, 15 Fla., 456, and the case of The State of Florida, et al. vs. 
The Fleri.Ja Central Railroad Company, et al., 15 Fla., 724, commented 
upon an. followed, so far as applicable to this case. 


2. Bonds issued by railroad companies under the provisions of the act of 
the Legislature of January 18, 1855, were, under the statute, a first 
lien or mortgage on the roads, the equipments and franchises of the 
companies issuing them. A sale by the Trustees named in the act 
having been haa and a balance of purchase money being due, an 
eqvitable lien for such balance resulted primarily to the Trustees as the 
vendors in the sale. A balance of purchase money being due upon 
the sale of each road, the right of the vendors is to a sale of each road 
separately. A sale of both estates for the payment of the aggregate 
amount of the liens cannot be had. The lien of the Trustees for bal- 
ance of purchase money due upon the sale of the Pensacola and 
Georgia and the Tallahassee Railroads, and the lien of the State as 
trustee upon the Jacksonville, Pensacola and Mobile Railroad, exam- 
ined and defined with reference to the parties to this suit. In this 
case the State admits the existence and priority. of the lien of the 
Trustees. The case of The State of Florida vs. Anderson, et al., 91 
U. S., 669, commented upon and followed, so far as applicable to the 
pleadings and proofs in this case. 

8. The Circuit Courts under the Constitutien of this State have no power 
to have a sale by their own officers by virtue of their decree of prop- 
erty in another circuit. Their authority in such cases does not ex- 
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tend beyond establishing the rights and defining the liens of the sev- 
eral parties before them. 

4, A case should not be remanded with directions to modify a judgment 
therein made unless the proofs in the record authorize such moditica- 
tion. The existence of bona fide purchasers of State bonds is not es- 
tablished by the proofs in this case so as to authorize a final ‘judg- 
ment, and this court should not direct any action to be had based 
upon the existence of such fact. This court is controlled by the 
record. 

5. Where the evidence of a debt alleged to exist is a note, bond or mort- 
gage, the party seeking a final decree based thereon should produce 
such note, bond or mortgage. 

6. There cannot be in the same case two inconsistent final judgments coy- 
ering the same subject-matter against the same defendant, based upon 
the same pleadings by the same plaintiff. The first judgment cover- 
ing the subject must stand until it is reversed or opened and vacated. 

7. Under the statutes of this State and the code practice as modified, an 
appeal lies from a final judgment by default, which is similar in its 
character to a decree pro confesso under the practice anterior to the 
code. Such judgment must conform to the matter of the pleadings 
of which defendant has notice, the plaintiff not being allowed to take 
such decree as he can abide by. A judgment by default, inconsistent 
with the case made in the original complaint and conforming to a new 
case made by an amended and supplemented complaint, filed: three 
months after service of summons upon the defendant, without notice 
to him, is not authorized by the code practice as modified by statute 
in this State. 


Appeal from the Circuit Court for Duval county. 

This is an action under the Code. 

Duval county, in which this cause was brought in the 
Circuit Court, is in the Fourth Judicial Cirenit. The judg- 
ment of April 2, 1874, for $661,845.55, mentioned in the 
opinion, is in favor of the Trustees of the Internal Improve- 
ment Fund of Florida for the balance of purchase money of 
what were March 20, 1869, the Pensacola and Georgia Rail- 
road and Tallahassee Railroad. These roads were sold sy 
the Trustees of the Internal Improvement Fund March 20, 
1869, under the provisions of the internal improvement law 
of Florida. (Chapter 610.) These roads were knocked off 
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to F. Dibble and associates, who never paid the $572,000 of 
the purchase money. The State bonds mentioned in the 
opinion are those issued to the J., P. & M. R. R. Company 
under the acts of the Legislature of Florida providing for 
“Perfecting the Public Works of the State,” being Chap- 
ters 1716 and 1731, Laws of Florida. 

For a proper appreciation of the opinion of the court in 
this case, it is necessary to read the cases of Holland vs. 
The State of Florida, et al., and The State of Florida, et 
al. vs. The Florida Central R. R. Company, et als., in 15 
Fla., commencing respectively on pages 455 and 690. 

The other facts are stated in the opinion of the court. 


James M. Baker for Appellants. 


The bill in this case was filed for the purpose of enforcing 
a claim of the Trustees against the said defendant company 
due on purchase of road. 

The Central Railroad Company was made defendant, 
though not responsible for the claim. The State was made 
@ party complainant, but without having any legal or equit- 
able right of action. 

The first decree was entered against the J., P. & M. R. 
R. Co. for the said purchase money. A second decree was 
rendered in same suit against the J., P. & M. Railroad Com- 
pany for interest claimed to be due on mortgage bonds held 
by the State in which the Trustees had no interest. 

In the same decree bonds of the Pensacola and Georgia 
R. R. Co. are decreed to be the property of the Trustees 
and are ordered to be cancelled. In the same suit or action 
a decree was also rendered against the Florida Central Rail- 
road Company for alleged interest due the State on certain 
other mortgage bonds—a decree in which the said Trustees 
had no interest. 

Where the plaintiffs have no common interest but assert 
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distinct and several claims against the same defendant, the 
bill is multifarious. Story Pl., §279 and notes. 

The complainant in this bill seeks relief in respect to 
matters which are, in their nature, separate and distinct and 
is multitarious, and should be dismissed even without objec- 
tion from defendant. Story Pl., §271 and notes. 

It is multifarious to mix up different proceedings requir- 
ing different decrees. Alger vs. Scoville, 6 How., N. Y., 
131; 9 How., N. Y., 113; 8 How., N. Y., 73; Mattair, et 
al. vs. Payne, et al., 15 Fla., 682. 

When a joint claim against two or more of the defend- 
ants is joined with a separate claim against one of the de- 
fendants, the bill is multifarious and cannot be amended. 
6 Paige, 18; 5 Paige, 65. 

The code authorizes several causes of action to be united 
when they arise out of the same transaction, or transactions 
connected with the same subject. Code, 39. 

The Circuit Court of Duval county had no jurisdiction 
over the 103 bonds of the Pen. & Ga. R. R. Co. and Talla- 
hassee Railroad Company, adjudged in said decree of 1875 
to be the property of the Trustees of the Internal Improve- 
ment Fund. 

Said bonds appear from the testimony in the case to have 
been at date of said decree in the possession of Doggett, 
Master in Chancery in the case of Vose vs. The Trustees, 
in the U. S. Circuit Court. Said bonds were filed in said 
court by T. Mayhew Cunningham, who was in possession 
and could not be divested of his right of possession by a 
decree of a State court, in a suit in which he was not even 
a party. 

The said bonds were not in the hands of Papy when en- 
joined, and it does not appear that they were ever within 
the control or jurisdiction of said Circuit Court of Duval 
county. 

It does not appear that the said bonds were ever deliv- 
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ered to either M.S. Littlefield or to the J.. P. & M. R. R. 
Co., or that they were ever in the possession er control of 
either of them. That if any agreement existed between 
them as alleged, it was not carried out, and it never was in 
their power to do so. So that the Trustees acquired no 
right to the possession or contro] of said bonds under said 
agreement. 

The supplemental bill was filed in this ease on the 24th 
day of March, 1874, after the defendant’s answer was strick- 
en out, which contains the only prayer for judgment against 
the defendant for interest on bonds. In resistance of such 
judgment the defendant had a right to answer or demur. 

When the amended bill was filed, only $120,000 of the 
copuons of the company was claimed to be due. The ree- 
ord shows that more than that amount thus claimed had 
been paid by the taking up and paying the eoupons by the 
State bonds. At the commencement of this suit there was 
no default in payment of interests and none claimed. No 
demand can, therefore, be allowed for a claim arising against 
defendant after the commencement of the suit. 

The bonds issued by the State were null and void and 
constituted no consideration for the Company’s bonds, and 
the State held no valid claim against the company arising 
therefrom. - 

The complainant does not demand any specific amount of 
damages, but simply alleges a default in payment of interest 
for more than twelve months, and prays a seizure and sale 
of defendant’s road under provisions of the act of Oct. 28, 
1870. 

That the judgment is inconsistent with the allegations 
and prayers of the complainant, both as to the interest on 
bonds and the one hundred and three thousand bonds. That 
the final judgment of April 2, 1874, exhausted all claim for 
further relief under the pleadings. All relief not therein 
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granted was denied, and became and was res adjudicata as 
to the complainants. 

If the judgment rendered August 20, 1875, was regular 
and valid, then under the pleadings in the case the com- 
plainants are entitled to proceed and take two other judg- 
ments against the same parties, one for sinking fund claimed 
to be due, and another for the over issue of bunds alleged. 


W. G. M. Davis tor Appellees. 


The appellant seeks to reverse so much of the judgment 
of the court below as adjudged the one hundred and three 
bonds in the pleadings mentioned to be delivered to the- 
trustees (appellees) to be cancelled, and further ordered and 
decreed the defendant company (the appellant).to pay to. 
the State the interest then due on the bonds held by the 
State of Florida, issued by the defendant company, (the ap- 
pellant) and that the State held a statutory lien for the pay- 
ment of such money on the railroad franchise and property 
of said company. 

The trustees, defendants, insist that the judgment in their 
favor is correct, for the following reasons : 

1st. It appears from the testimony that Geo. W. Swepson 
was appointed the agent of the trustees to purchase for them 
the Pensacola & Georgia and Tallahassee railrdad bonds, of 
which the one hundred and three bonds were part; that he 
failed to make such purchase himself, but made a contract 
with Littlefield by which he sold to him a large amount of 
stock in the J., P. & M. and Florida Central Railroad Com- 
panies, in consideration of which Littlefield, among. other 
things, agreed to perform the contract of Swepson before- 
stated. In pursuance of such agreement, or in fulfillment 
thereof, Littlefield purchased from Edward Houstoun the- 
one hundred and three bonds. It is material to note, in 
this connection, that it appears from the agreement made 











714 SUPREME COURT. 





Trustees I. I. Fund v. J. P. & M. R. R. Co. et al—Argument of Counse} 











between Littlefield and Houstoun, which provided for the 
payment by Littlefield to Houstoun for these bonds and cer- 
tain stocks, that Littlefield gave a draft signed by himself 
as President of the J., P. & M. Company on S. W. Hopkins 
& Co., who were the agents of the company for the sale of 
four million bonds, and that Hopkins paid the draft out of 
the money for which the bonds were sold by them. 

The answer of M. D. Papy, and the testimony of Little- 
field, show that the statement above made as to the con- 
tract of Swepson for the purchase of the bonds by Little- 
field und the mode of payment is correct. The evidence 
of Littlefield sustains the statement. 

2d. So far as Swepson’s obligation given to the trustees 
is concerned, it matters not whether he received the sum of 
money mentioned in this receipt or not—he was estopped to 
deny the receipt of the money. The trustees accepted his 
obligation, he recognized it as binding when he made the 
sale of the stock to Littlefield, and bound Littletield to per- 
form the ebligation, and to purchase the bonds and deliver 
them to the trustees for cancellation. 

Littlefield must be treated, when making the purchiase, 
as acting in performance of his contract, and the trustees 
inust be held as entitled to the benefit of the purchase. 
The court below rightly treated the purchase in this light. 
So far as Littlefield was corncerned, he became a trustee of 
the bonds, and was bound to deliver them to the trustees, 
the appellees. He was estopped to deny such application 
of the bonds as the court decreed. 

Littlefield, in his testimony, professed to be unable to de- 
cide whether the bonds belonged to him or to the J., P. & 
M. Company. The company did not, in the course of the 
proceedings, set up any title to the bonds. It is true that 
the purchase-money was paid by Littlefield out of money 
that stood to the company’s credit in the hands of Hopkins 
& Co.; but as the company was bound by its contract, un- 
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-der its charter and by its written obligation, to remove all 
encumbrances, if any there was, upon the property which 
iit pledged for the payment of the four million bonds, it was 
-estopped from purchasing the bonds with the view to hold 
and assert them as a superior or prior obligation to that 
which it entered into when it received the State bonds so- 
called. 

A court of equity would not allow the company to buy 
up and keep on foot obligations, with the intent to usc 
them to the prejudice of those in whose favor the statutory 
lien on the company’s property was created by its act. 

The fact that the one hundred and three bonds were paid 
‘for with the money derived from the sale of the State bonds 
so-called, would compel any court of equity to decree what 
‘the court below did decree. 

If the views thus presented are well founded in law and 
sustained by the evidence, the decision in the court below 
must be affirmed; or, if not formally correct, in the judg- 
ment of this court, a judgment must be pronounced here ad- 
judging the one hundred and three bonds not to be the 
property of Milten 8. Littlefield, nor of the J., P. & M. 
Company, and not a charge on any fund in the hand of the 
trustees. As the bonds were not in the actual custody of 
the Duval Circuit Court at the time when its judgment was 
rendered, nor in the possession of Littlefield, nor of the J., 
P. & M. Company, as no decree could be rendered direct- 
ing their delivery to the trustees, by said defendants, a de- 
cree settling rights of the trustees and of Littlefield and the 
company, in respect of the bonds, was proper to be made by 
the court. 

M. D.:Papy, in whose custody the bonds were at the com- 
mencement of the suit, was made a party, and enjoined from 
parting from the possession of the property. He answered 
and disclaimed ‘title in himself, and set up an agreement 
svhich: is found.in the pleadings. He was bound by the de- 
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cree. It is important to the estate of Papy, as well as to 
the trustees, that the judgment should be affirmed in order 
that the trustees may be able to take proceedings in the 
courts of Georgia and the Circuit Court of the United States 
to obtain the possession of the bonds. An aftirmance of the 
judgment settles the title to the bonds in favor of the trus- 
tees as against Littlefield, who bought them, and the J., P. 
& M. Company, which paid the purchase-money. The 
claims of all persons who set up title under Littlefield, such 
as Bayne, Rogers and Clingman, can easily be disposed of, 
because of their knowledge that the bonds were paid for, 
not with Littlefield’s money, but in the manner stated. 

The appeal in respect to that part of the judgment of the 
court below which decreed interest against the J., P. & M. 
Company, and that it was due to the State, and which de- 
clared its property to be subject to a lien for its payment, 
was clearly correct as the law and the facts stood at the 
time of the rendition of the judgment. 

1st. The answer of the company which was declared friv- 
olous was clearly so. It admitted that the contract stated 
in the complaint existed, admitted the right of the State to 
recover on the contract; but set up payment in part of por- 
tions of the interest, (which credit, so claimed, is allowed in 
the decree.) 

It was apparent, from the answer, that the company had 
not complied strictly with the forms of its contract. It had 
never made any payment to the State directly. The judg- 
ment allowed a credit of coupons of the State bonds, which 
the company paid by diverting a portion of the money for 
which said bonds were sold, instead of applying such bonds 
to the repair of the railroad. The court saw in the answer 
the intent to raise a frivolous question as to the Sriht of the 
State to claim interest of the company before payment of 
interest on the State bonds. Seeing this, the court correctly 
adjudged the answer frivolous, and decreed a performance of 
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the contract. It is apparent that the form of the decree 
needs to be modified, in view of the decision made by this 
court in the case of Holland vs. the State, so that the judg- 
ment may operate in favor of those who are, by that decis- 
ion, declared to be the beneficiaries of the trust created by 
the act incorporating the J., P. & M. Company, the issuance 
to, and the sale by, it of the State bonds so-called. Whether 
it will be proper for this court to direct such moditication of 
the judgment, or to make any other alteration to make it con- 
form to the decision before mentioned, as well as to provide 
for further proceedings in the court below to enable it to 
give full relief to the holders of the State bonds so-called, 
this court will determine. It appears to counsel for appel- 
lees that there should be an entry in the cause in the court 
below, setting forth that the holders of the coupons on the 
State bonds so-called are entitled to the benefit of the de- 
eree for the payment of interest due on ——-—— day of 
for which the judgment was rendered, and that 
the holders of similar coupons, which have become due since 
that time, as well as such as may hereafter become due, shall 
have the right to come in under the judgment, prove their 
claims, and have execution, so that, when the property of 
the company is sold under such judgment, the money aris- 
ing from such sale shall be properly apportioned among 
those entitled to share therein. 

Inasmuch as the judgment was rendered under the Code, 
as the property of the company is bound by the judgment, 
but is not within the Fifth Judicial Cireuit, it may be 
proper that this court should, to avoid litigation, and to 
simplify the proceedings under the judgment, give direc- 
tions as to the mode of execution. It is in the power of the 
court upon the appeal to make such provisions in respect 
to the matters last mentioned as to it may seem fit, and 
make a decree therefor. It may be proper to say, in case 
any question shall be raised as to the jurisdiction of the 
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court below over the subject-matter upon which it gave- 
judgment, that the J., P. & M. Company and M. S. Little-. 
field appeared in the cause—therefore, both Littletield and 
the corporation are bound by the judgment. There is no 
such assumption of jurisdiction over property not within 
the Circuit as occurred when Greeley was appointed re- 
ceiver in the cause. The judgment is against the person + 
it is not 2m rem, and cannot be executed upon the property 
of the company, being outside of the Fifth Judicial Cireuit, 
unless it is done by some proceeding in the court of another 
Circuit, or unless this court shall direct that the judgment 
may be executed in any Circuit by a referee appointed by 
the Duval Circuit Court. It is respectfully submitted te» 
the court that some direction as to the practice to be pur- 
sued in this and other cases of like character should be es-- 
tablished by the court, there being no statute which pre-- 
scribes any rule on the subject. The power exists, and 
should be exercised, to make perfect the remedy—else the- 
judgment will be a nullity, although the court had the- 
power to render it. 


Judge Maxwell, of the First Circuit, and Judge White,. 
of the Second Circuit, sat in the places of the Chief-J ustice- 
and Mr. Justice Van Valkenburgh, who were disqualified.. 


Mr. Justice Wesrcorr delivered the opinion of the court.. 


This is a case under the late Code. 

Appeals from the judgment rendered herein are prose-- 
cuted by the Jacksonville, Pensacola and Mobile Railroad: 
Company, and by Milton S. Littlefield. 

The appeal of the Jacksonville, Pensacola and Mobile 
Railroad Company is from the judgment rendered against 
it in behalf of the State, as well as that rendered against it 
in behalf of the Trustees of the Internal Improvement 
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Fund. The appeal of Milton S. Littlefield is from the 
judgment rendered against him in behalf of the trustees. 

We make no statement of the case in detail. Our views 
of the facts and of the case will appear as we treat and dis- 
pose of each appeal. 

The decree in behalf of the State in this record is not by 
virtue of its relation of trustee for bona fide purchasers and 
holders of the bonds of the State of Florida exchanged with 
this company for its bonds and sold, but it is based upon 
the fact that the State of Florida has in possession the bonds 
of the Jacksonville, Pensacola and Mobiie Railroad Com- 
pany, upon which that company has failed to pay inrerest. 
The right of the State as trustee can exist only upon clear 
proof ot the existence of bona fide purchasers of the State 
bonds. The State as the simple holder of the company 
bond is entitled to no judgment against the company. The 
fact which makes any equity operative in her behalf must 
exist in connection with the fact that the State holds the 
company bond. This court considered the general nature 
of the bonds which are the foundation of the State’s claim 
here in the cases of Holland vs. The State of Florida, 15 
Florida, 534, and the case of the State of Florida against 
The Florida Central Railroad Company, 15 Fla., 691. 

In the case of Holland vs. The State of Florida we said, 
‘* A careful and strict examination of this statute will show 
that the State of Florida was to occupy two distinct and 
different relations to the holders of the State bonds and to 
the company. The first relation was that of primary debtor 
to the holder of the State bond under and by virtue of the 
obligation of this bond, and also of mortgage creditor of the 
company, under and by virtue of the bond of the com- 
pany. The right of the State, viewed in this light, was 
to be simply that of a mortgage creditor of the road, and 
its liability to the holder of the State bond was that of a 
simple bond debtor. In this relation the holder of the State 
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bond was to have ne security for his protection and payment, 
except the liability of the State in its own right, and its good 
faith and capacity ; the State, at the same time, as the result 
-of this relation, being given for its own protection against this 
bond debt the right to become the purchaser at the sale of 
the road, and to pay for it in the bonds of the company. 
The other relation which it was to occupy was, in the lan- 
guage of the act, a trustee for the holders of the State bonds. 
In this relation the lien created by the statute was for the 
benefit of the holder of the State bonds. The lien of the 
statute and the company bend, viewed in this light, was for 
‘his benefit, and the property and franchises of the company 
‘were to be his security for payment; and as the company 
received his money and the State received nothing, the com- 
pany was to be held to the obligation of common honesty in 
the matter of payment and satisfaction.” This court in that 
case remarked further, “ That the Legislature could not, 
under the Constitution, create the first relation of primary 
debtor, and that it would seem to be a consequence that 
such part of the statute authorizing the bond as provided 
for the State’s protection against such liability as the Legis- 
lature presumed the State incurred, would fail and cease to 
be operative.” This, we think, was correct. The clear re- 
sult of the views expressed in that case prohibits the State 
from occupying the relation of a simple mortgagee entitled 
to a decree in its favor in that relation. We re-aflirm what 
was there said. 

The State of Florida in this case, in addition to its rela- 
tion as trustee for the bona jide purchasers and holders of 
‘its bonds, has also a residuary interest in the Internal Im- 
provement Fund, as well as an interest in its management 
and disposition through her agents, the Trustees. 

The subject-matter of this action, so far as it is common 
‘to the Trustees of the Internal Improvement Fund and the 
State of Florida, is-a line of railway extending trom Quincey 








JUNE TERM, 1878. 721 








Trustees I. I. Fund v. J. P. & M. R. R. Co. et al.—Opinion of Court. 








to Lake City, with a branch to Monticello, and the line of 
railroad extending from Tallahassee to St. Marks. The 
Trustees claim a lien for balance of purchase money due 
upon a sale of the road from Quincy to Lake City and branch 
to Monticello, under a statutory mortgage bond of the Pen- 
sacola and Georgia Railroad Company. They also claim a 
lien upon the road from Tallahassee to St. Marks for the bal- 
ance of purchase money due upon a sale of that road, under 
a statutory mortgage bond of the Tallahassee Railroad Com- 
pany. The State as trustee claims in this suit only a subor- 
dinate lien upon these two lines of railroad, and, in addi- 
tion thereto, the State claims a primary and first lien upon 
the railroad from Quincy to Chattahoochee as a part of the 
Jacksonville, Pensacola and Mobile Railroad. The ques- 
tion as to the character and extent of the right of the Trus- 
tees of the Internal Improvement Fund, the right of the 
State as having a residuary interest in such fund, and the 
rights and remedies of holders of bonds issued under the 
internal improvement act of 1855, were considered by the 
Supreme Court of the United States in the case of The 
State of Florida vs. Anderson, et al., 91 U.S., 667. The 
views there expressed are entirely applicable to the plead. 
ings and proceedings in this action. We will not here re. 
peat them at length, but will state simply our entire acqui- 
escence in the views there expressed. Under this decision 
the right of the Trustees of the Internal Improvement Fund, 
as vendors, is to a sale of the road from Quincy to Lake 
City, to satisfy the balance of the purchase money due them 
upon the sale of that property, and as to the balance due on 
the sale of the road from Tallahassee to St. Marks, they 
have a right of the same character against that road. The 
State’s right as trustee, in the event of proof ot bona fide 
purchasers and holders of State bonds, is to what remains 
after satisfaction of these several liens upon these several 
pieces of property, if that sum is necessary to the payment 
46 
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of what is found to be due the State as trustee after due 
process of judicial examination. 

The rem here in question, the property of the J., P. & 
M. Co., is not claimed by the plaintiff to embrace the line 
of road extending from Jacksonville to Lake City. This 
being so, no part of the property is in the territorial juris- 
diction of tle Circuit Court of the Fourth Judicial Circuit. 
That court, under the Constitution of the State, has no 
power to decree a sale by its officers of property not within 
its territorial jurisdiction. (15 Fla., 285.) The power of 
the Circuit Court, therefore, in this case did not extend be- 
yond a decree establishing the rights and defining the liens 
of the State an: of the Trustees, as we have stated them. 
That court should have adjudged two liens existing in be- 
half of «© Trustees. One as to the road from Tallahassee 
to St. Marks for the balance of the purchase money due 
thereon, the other as to the road from Quincy to Lake City 
for balance of the purchase money due thereon. In such a 
ease the right of the vendor is to a sale of each road sepa- 
rately, on non-payment of what is due on it. He cannot sell 
both estates on non-payment of the aggregate amount of the 
liens, and any decree establishing the lien of the State should 
conform to the law upon this subject. 8 Eng. L. & Eq., 
46; 10 Met., 172. 

As against the J., P. & M. Co., the State had a further 
lien of the character given by the statute as to the road from 
Quincy to Chattahoochee. 

In the case of the State, if the relation of primary debtor 
had been constitutional, to conform to the statute the court 
would simply have passed a decree establishing the amount 
of principal and interest due on the company bonds; the 
default of twelve months in the payment of interest; the 
amount of the State bonds outstandins, and would have 
made such decree as to sale as was authorized by the stat- 
ute. When, however, the only right of the State is as trus- 
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tee, the court should conform to the right of the State in 
that relation as defined and fixed by the statute. ‘This is a 
right to sale of the entire property, limited by the right of 
the Trustees as vendors as before stated, and an establish- 
ment by decree of the debt for the payment of which it was 
to be sold. Under the terms of the statute, upon a sale the 
proceeds were to be applied promptly and exclusively to the 
payment and satisfaction of the bonds issued by the State of 
Florida under the act. The bonds were not valid as a pri- 
mary obligation against the State, but they were effective 
when held by bona fide purchasers, as showing who were 
the cestuis gue trust under the statute. 

The decree now before us establishes the debt of the com- 
pany to the State, and a default of twelve- months in pay- 
ment of the interest due thereon, and passes what is a judg- 
ment guod recuperet tor the interest. For these reasons this 
judgment in behalf the State must be reversed. 

It only remains to consider what is the proper disposition 
to be made of the case of the State in view of the pleadings 
and proots herein. Should the order be to dismiss absolute- 
ly or without prejudice to the right of the State as trustee, 
or should it be, as suggested by counsel for the State, to re- 
mand, with direetion to modify, the decree, and for further 
proceedings in the court below to enable it to give full re- 
lief to the holders of the State bonds? We cannot direct 
a modification of the decree, among other reasons, because 
that can be proper only in the event that the proof justifies 
such order, and there is no such satisfactory proof here as 
should be required. The only »roof in this record that 
there is a bona fide purchaser of a State bond in existence 
is this sentence in the testimony of Milton S. Littlefield : 
“T sold and delivered to 8S. W. Hopkins & Co. three thou- 
sand bonds of the State of Florida of $1,000 each, which 
were reccived in exchange for the railroad company’s bonds, 
numbering from No. 7 to No. 3,000 inclusive.” Under the 
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circumstances of this case the least that should be required 
is the production of these bonds and full proof of bona fide 
purchase and ownership. The better practice, where a debt 
is evidenced by a note, bond or mortgage, is to produce such 
note, bond or mortgage, and while in some eases such strict- 
ness may not be required and a smaller degree of proof may 
suffice to make a prima facie case, yet here, where the State 
is a simple trustee with a power of sale seeking a final de- 
cree, and where, if the bonds are in the hands of the J., P. 
& M. Co., never having been bona fide sold, they constitute 
no lien, (15 Fla., 725,) we cannot accept as proof upon which 
to base a decree the naked statement of the president 
of that company that he sold those bonds to a party who, 
this record discloses, was the agent of that company. There 
are also other suspicious circumstances which it is unneces- 
sary to mention. 

As to the suggestion in reference to calling in the holders 
of the State bonds. We have no satisfactory proof that 
there are such. We cannot, looking to this record, say that 
such is their wish, or a probability that such will be their 
act. These parties may claim that they have the right to 
disavow the act of the State in this proceeding ; that they 
are not bound thereby, and will seek their remedies, and 
assert their own rights as they view them, elsewhere. Again, 
this action has been pending for over six years, and this 
record discloses no attempt of such persons, if any such 
there be, to come into this suit. While all this is true, and 
the strict rule of practice would justify an order of dismis- 
sal absolute, still we think we are justified in doing no 
more than directing the bill on the part of the State as 
against the J., P. & M. Co., so far as it claims a lien against 
said road, to be dismissed without prejudice to the right of 
the State as trustee to assert in a new suit a lien subordinate 
to the lien of the Trustees of the Internal Improvement 
Fund as to the several roads extending from Quincy to Lake 











JUNE TERM, 1878. 725 








Trustees I. I. Fund v. J. P. & M. R. R. Co. et al.—Opinion of Court. 

















City with branch to Monticello, and from Tallahassee to St. 
Marks, and without prejudice to the right to assert in a new 
suit a general lien as trustee upon the other property of said 
company. 

The State having joined as co-plaintiff with the Trustees 
in this suit, and having admitted their prior lien as to the 
road from Tallahassee to St. Marks and from Quincy to Lake 
City and branch to Monticello, and such lien having been 
established by the judgment of the Cireuit Court with its: 
consent, the order dismissing the bill should not leave that 
an open question. 

The J., P. & M. R. R. Ce. appeals also from that portion. 
of the decree of August 20, 1875, wherein it is adjudged by 
the court that one hundred and three bonds, some of the 
Pensacola and Georgia Railroad Company and some of the 
Tallahassee Railroad Company, were the property of the 
Trustees of the Internal Improvement Fund as against said 
company, and that when recovered these bonds should be 
cancelled. This record discloses that on the second day of 
April, A. D. 1874, there was a final judgment rendered 
against this company for $661,845.55-100.* This judgment 
was based upon the case made by plaintiff in the complaint 
and amended complaint in this action. For this sum this’ 
final judgment declares that the Trustees have a lien on all 
the property of the company owned by it at the commence- 
ment of the suit, as well as a lien upon all the railroad “ sit- 
uate between Lake City, Columbia county, Florida, and 
Quincy, in Gadsden county, and upon the branches thereof 
from Tallahassee, Leon county, to St. Marks, Florida, and to 
Monticello, in Jefferson county, and upon the iron, road-bed 
and depots thereon or connected therewith, from the 20th 
day of March, A. D. 1869.” This decree was final. It ad. 

*The J., P. & M. Company appealed in this case from this judgment, 
and the appeal was dismissed by the Supreme Court on motion of the 


Trustees of the Internal Improvement Fund, at January Term, A. D. 1878. 
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Judicated the rights of the parties; it embraced the one 
hundred and three bonds ; it provided that the defendant 
company should have the right to credits upon the decree, 
and the Trustees should make credits to the amount of the 
principal of any of the bonds of the late Pensacola and 
Georgia Railroad Company and of the late Tallahassee 
Railroad Company which the said defendant company may 
tender for cancellation, the acceptance and cancellation be- 
ing made discretionary with the Trustees. Without open- 
ing this judgment and without any additional pleadings by 
the Trustees in reference to the one hundred and three bonds, 
we find this decree of August, 1875, establishing the title 
of the Trustees to the one hundred and three bonds as 
against this company. This decree, as it recites, is based 
upon an agreement by the company to purchase and deliver 
the bonds for cancellation. The prior final decree adjudged 
that the Trustees had a lien on all the property of the com- 
pany for this sum. The question, therefore, is whether this 
subsequent judgment of the court, inconsistent with a final 
judgment before mae based upon no new pleadings, is not 
erroneous, the prior final judgment not having been opened 
or in any manner set aside. Under these circumstances this 
last judgment must be reversed. The two cannot stand to- 
gether. A judgment that the one hundred and three bonds 
constitute, in the hand of the defendant company, no claim 
against the fund, is inconsistent with the judgment estab- 
lishing a lien in favor of the Trustees for that sum, and from 
that judgment there is no appeal here. As to the matter in 
controversy, the judgment of April 2, 1874, was res adjudi- 
cata, until reversed or vacated. (35 Barb., 214.) There 
cannot be in the same proceedings two inconsistent final 
judgments against the same defendant, based upon the same 
pleadings by the same plaintiff. If, without opening or 
setting aside the first final judgment, a second inconsistent 
one can be entered, why cannot a third and fourth inconsis- 
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tent final judgment be entered? With such a rule there 
would never be an end to litigation. 

This judgment of August 20, 1875, must be reversed as 
to the J., P. & M. Co., in so far as it adjudges the one hun- 
dred and three bonds to be the property of the Trustees of 
the Internal Improvement Fund, subject to be cancelled. 
This, however, to be without prejudice to any right which 
said Trustees may have, or to any application they may 
make to reform or change, upon proper proceedings, the 
judgment of April 2, 1874. 

We next examine the appeal of Milton 8. Litttletield. 
Plaintiffs allege in their original complaint that “ they have 
been informed and believe that Milton S. Littlefield has in 
his possession and control a large number of the first mort- 
gage bonds of the said Pensacola and Georgia Railroad 
Company, for the payment of which the balance of said 
purchase money is, when collected, made applicable by law, 
and that the defendant, M. D. Papy, holds another large 
number of the last aforesaid bonds as the agent of the said 
Railroad Company, or of the said defendant, George W. 
Swepson, all of which said last mentioned bonds equitably 
belong to the Trustees of the Internal Improvement Fund.” 

The prayer of the original complaint was for judgment 
against the J., P. & M. R. R. Co. for the sum of $572,000 
and costs, and for an injunction restraining M. D. Papy and 
Milton S. Littlefield from parting with the possession and 
from disposing of, or in any manner incumbering the bonds 
“now in their possession, custody and control, either as 
trustee or otherwise,” until the further order of the court. 
There was an injunction awarded against Papy and Little- 
field in accordance with the prayer of the bill, as to any of 
the “ bonds of the Pensacola and Georgia Railroad Com- 
pany.” 

The summons issued upon the filing of this complaint was 
served upon Milton S. Littlefield on the 20th of March, 1872. 
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There is no evidence in this record of any appearance by 
him. An amended complaint as called by the plaintiff, an 
amended and supplemental complaint as named by the court, 
was filed June 22, 1872. In this the Trustees alleged that the 
said Jacksonville, Pensacola and Mobile Railroad Company, 
or the said Littlefield, hold by purchase one hundred and 
three thousand dollars of the outstanding P. & G. & T. R. 
R. Co. bonds, purchased under an agreement that the same 
should be surrendered for cancellation to and by the said 
Trustees, and that while the J., P. & M. Co. is liable for the 
sinking fund, yet the said bonds are valueless in its hands 
or in the hands of its assignees. No notice of intention to 
file this complaint, or of an application for leave so to do, 
or of its being filed, was served upon the defendant Little- 
field. 

The record contains an acknowledgement by M. 8. Little- 
field of service of notice by the plaintiffs of their intention 
to apply for final judgment against him, and on the day 
named in tliis notice there was a final judgment, this fina! 
judgment reciting that defendant, Milton 8S. Littlefield, had 
been duly served with process in this action, had not inter. 
posed any defence thereto, adjudged as against him that the 
one hundred and three bonds of the P. & G. & T. R. R. 
Companies were the property of the Trustees, that the plain- 
tiffs should cancel them upon receiving possession of them, 
and perpetually enjoining Littlefield from asserting any 
right or title to them. 

From this statement of the case of appellant Littlefield, 
it appears that the judgment rendered against him was for 
default for want of “ defence ;” that the original complaint 
was filed March 22, 1872; that he wasserved with summons 
on the 20th of March, A. D. 1872; that on the 22d of June, 
A. D. 1872, an amended complaint was filed of which no 
notice was given him ; that he never entered an appearance 
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in the cause, and that he received notice of intention to ap- 
ply tor final judgment against him. 

Does an appeal lie trom such a judgment in this State? 
Under the original text of the Code, as interpreted by the 
courts of New York, an appeal did not lie from a judgment 
by default. (4 Com., 315; 8 Barb., 351; Voorhee’s Cod,e 
668; ib., 665d.) Under the English system an appeal did 
not lie from a decree pro confesso, and such was the rule in 
New York, Maryland, New Jersey, and Vermont. (2 
Smith’s Chy. Practice; 54 N. Y., 27; 8 Wend., 219; 25 
Wend., 245; 12 John., 493; 1 Beas., 353; 1 Bland, 12-35; 
15 Vermont, 378.) In this State a defendant anterior to the 
Code could appeal from a decree pro confesso, and in one case 
it was held that the appeal would only bring up for review the 
proceedings prior to the default. (4 Fla., 11.) The differ- 
ence in the rule as stated by the court was occasioned by 
the fact that in England and New York an appeal might 
have been taken from interlocutory orders and decrees, 
while in this State no such appeal could be taken. Having 
failed to take an appeal from an interlocutory order when it 
could be done, the party in the English courts was consid- 
ered as acquiescing in the propriety of the decree, and a 
subsequent default would debar him from bringing any 
question in the cause before the appellate tribunal. Under 
our first statute, however, an appeal could only be taken 
from a final decree, and for this reason the court, contrary 
to the rule in England and New York, held that an appeal 
could be taken and that every question passed upon by the 
Chancellor, and the regularity of the proceedings therein 
prior to the default, could be reviewed. (4 Fla., 14.) This 
statute was afterwards modified (A. D. 1853,) and appeals 
from interlocutory orders were allowed. This court, in the 
case of Freeman vs. Timanus, (12 Fla., 403,) held that this 
last statute did not change the rule, as it provided that a 
postponement of the appeal until final decree should not be 








730 SUPREME COURT. 











Trustees I. 1. Fund v. J. P. & M. R. R. Co. et al.—Opinion of Court. 








held to be an acquiescence, and in that case the decree was 
reversed and the case remanded with directions to dismiss 
the bill. In that case also we held that under the statute 
regulating decrees upon bills taken for confessed, the court 
could not grant the decree asked unless such decree under 
the statute was proper and consequent from the matter of 
the bill. We also held that in making a decree in conform- 
ity with our statutes there was necessarily the exercise of 
judicial judgment, the plaintiff not being allowed to take 
such decree as he could abide by. (12 Fla., 403; Thomp. 
Dig., 457.) Section 202 of the Code, as amended by the 
act of January 27, 1871, provides that appeals may be 
taken “from all such interlocutory as well as final orders 
and judgments in like cases as appeals could be taken be- 
tore the passage ” of the act establishing the Code practice; 
and as an appeal could have been taken from a decree pro 
confesso betore the Code, so now it can be taken from a like 
judgment since its enactment. ‘ 

Upon such appeal we do not think that the appellant can 
do more than question the sutticiency of the case made by 
the plaintiff of which he has had notice. To this extent he 
has made default and to such extent must he suffer, but the 
plaintiff cannot take any judgment he pleases. The judg- 
ment must conform to the cause of action stated against 
him. (22 Wis., 488; 14 Wis., 16; 1 Cal., 97; 3 Scam., 
349; 1 C. Green, 271; 6 Mass., 499; 1 Morris, 290; 4 R. 
L., 114; 3 Nev., 385 ;.9 Iowa, 201; 30 Ga., 503; 9 Paige, 
322; 18 Ark., 209; 2 Ark., 26.) In this case the defendant 
Littlefield received notice of the original complaint ; he did 
not receive notice of the amended complaint. If the origi- 
nal complaint sets up a cause of action, then a judgment 
conforming thereto will not be disturbed here. If, how- 
ever, the original complaint sets up no cause of action, and 
the judgment is based upon the amended complaint of 
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which he received no notice, it is error and must be re- 
versed. 

Plaintiffs in the original complaint alleged “ that defend- 
ant Littlefield had in his possession and control a large 
number of the first mortgage bonds of the said Pensacola 
and Georgia Railroad Company, for the payment of which 
the balance of said purchase-money is, when collected, made 
applicable by law.” This allegation, instead of making a 
case against defendant Littlefield, sets forth plainly that he 
is entitled to a part of the moneys which the plaintiffs seek 
to recover. In the amended complaint, of which Littletield 
received no notice, the plaintiffs alleged that the J., P. & 
M. Co. or Littlefield held by purchase one hundred and 
three of the outstanding P. & G. R. R. Company bonds, 
purchased under an agreement that the same should be sur- 
rendered for cancellation to said trustees. Upon this allega- 
tion the final judgment was based. Of this claim Littlefield 
received no notice. The amended complaint making it was 
filed three months after the original, without notice or with- 
out leave of the court. Under these circumstances this 
judgment must be reversed. Unless this is the rule, the 
plaintiff in a bill seeking a specific performance of some 
simple contract might, by an amendment without notice 
and without leave, change the bill into one seeking a fore- 
closure of a mortgage and have a decree for the sale of the 
entire estate of the defendant. It cannot be said that de- 
fendant has confessed a claim of which the record discloses 
no notice to him. His only protection in such cases is no- 
tice of the claim for which judgment is demanded, and the 
court should only grant a judgment when the record dis- 
closes this fact affirmatively. We do not think that either 
party should be prejudiced by this proceeding. While we 
doubt whether an order directing the bill to be dismissed as 
to defendant Littlefield would prejudice any right of the 
trustees against him, still to avoid any difficulty the order 
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will be for a dismissal without prejudice to any right which 
the trustees or the State may see proper to assert against 
him in any other proceeding. The following judgment will 
be entered in this case: 

This cause having been submitted at a previous term of 
this court, after argument by counsel for the State of Fior- 
ida and for the Trustees of the Internal Improvement Fund, 
the plaintiffs, as well as after argument by counsel for de. 
fendants, the Jacksonville, Pensacola and Mobile Railroad 
Company and Milton S. Littlefield, and the transcript of the 
record of the judgement aforesaid having been seen and in- 
spected, it is considered by the court that there is error in 
said judgment as to the Jacksonville, Pensacola and Mobile 
Railroad Company, and as to the said Milton 8. Littletield ; 
wherefore it is ordered, adjudged and decreed that said 
judgment be reversed as to each of said defendants, and 
that the case be remanded with directions to dismiss the 
bill so far as in behalf of the State as a holder of the bonds 
of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany as to said defendant, the Jacksonville, Pensacola and 
Mobile Railroad Company, without prejudice to the right 
of the State of Florida as trustee to assert in another pro- 
ceeding against said defendants, or either of them, a lien 
subordinate to the lien of the Trustees of the Internal Im- 
provement Fund as to the several roads extending from 
Quincy to Lake City, with branch to Monticello, and from 
Tallahassee to St. Marks, and without prejudice to the right 
of the State of Florida to assert in a new proceeding a gen- 
eral lien as trustee upon all other property of the Jackson- 
ville, Pensacola and Mobile Railroad Company, and with- 
out prejudice to the right of the plaintiffs, or either of them, 
to reform or change, upon proper proceedings, the judgment 
entered in this case on the second day of April, in the year - 
of our Lord one thousand eight hundred and seventy-four, 
and without prejudice to any right which the plaintiffs, or 
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either of them, may see proper to assert against the defendant, 
Milton 8. Littlefield, in this or any other proceeding; and for 
such other proceedings as are conformable to law and con- 
sistent with the opinion and judgment of this court in this 
cause. it is further considered that defendants recover of 
the plaintiffs, the Trustees of the Internal Improvement 
Fund, te costs of their proceedings by them expended in 
the Cireuit Court of Duval county and in this court subse- 
quent to the judgment of April second, in the year of our 
Lord one thousand eight hundred and seventy-four, so far 
as they arise out of the claim of the plaintiffs, Trustees of 
the Internal Improvement Fund, of and to the one hundred 
and three bonds of the Pensacola and Georgia and Tallahas- 
see Railroad Companies taxed at the sum of ——— dollars 
and cents in favor of the defendant, the Jacksonville, 
Pensacola and Mobile Railroad Company, and at the sum 
of — dollars and cents in favor of defendant, 
Milton 8. Littletield. {tis further considered that the costs 
expended by the defendant, the Jacksonville, Pensacola and 
Mobile Railroad Company, in. this behalf, in connection 
with the claim of the State of Florida, be taxed by the 
Clerk of this court as against the State of Florida, and that 
a statement thereof be filed in the papers in this cause. 














Burron W. Breiiamy, APPELLANT, vs. ALEXANDER B, Haw- 
KIns, APPELLEE. 


Gill filed by an executor against a co-executor to recover a pro rata share 
of compensation and commissions allowed by the order of the pro- 
bate court and paid to and retained by the co-executor, who refuses to 
pay over the share claimed by the complainant: Held, That the rem- 
edy at law is plain and adequate, no discovery is necessary, and chan- 
cery has no jurisdiction. 
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Appeal from the Circuit Court for Leon county. 

The bill of complaint alleges that Hawkins, the defend- 
ant, received into his own hand and possession nearly all the- 
assets of the estate, consisting of moneys and bonds, and. 
has continued to hold and control the same, and to make 
investments with said money without permitting Bellamy 
and the other executors to participate therein, and without 
consulting him ; that Hawkins has used Bellamy’s name as 
co-executor when necessary, and procured Bellamy’s signa- 
ture to receipts and deeds and other papers when necessary ;. 
that Bellamy has performed every act on his part that would 
be to the advantage of the estate; that Bellamy has had 
great anxiety on account of the administration, and put 
himself to a great deal of trouble to find out what invest- 
ments were made by H. and how made, and that Bellamy 
“ being satisfied,” he “‘ made no objection thereto ;” that he 
(Bellamy) has often requested Hawkins to divide the assets 
with him, but that Hawkins refused to divide the assets or 
allow him to co-operate with him in the management of the 
moneys, bonds or other assets ; that as Bellamy shared the 
responsibility he was willing also to share the labor ; that 
notwithstanding the long administration and the great re- 
sponsibility of Bellamy through lung series of years, and 
notwithstanding his willingness to share in the said admin- 
istration, prevented by Hawkins as aforesaid, Hawkins has 
not allowed him his share of compensation and allowances, 
but took all the allowances and also extra allowances, and 
kept them for his own use without giving anything to -Bel- 
lany; that Hawkins gave part of the commissions and al- 
lowances to the two other executors, Denham and Bailey, 
and Bellamy himself has not received any of the commis- 
sions and allowances, and charges that the other two execu- 
tors “ perform « little or no part in the administration,” for 
the same reason as Bellamy, they being prevented; that 
commissions and allowances from commencement of admin 
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istration amount to about $17,000, and that complainant is 
entitled to one-fourth up to A. Z. Bailey’s death, who died 
in September, 1871, and from death of A. Z. Bailey to death 
of William Denham, who died in August, 1873, one-third, 
and one-half from death of William Denham until the close of 
administration ; that testator appointed four executors that 
each should be a check on the other, but it was not his de- 
sire that Hawkins should take charge of all the assets, but 
that in the event all would not participate actively in the 
administration, that those who were so engaged should have 
an eye to the work and see that it was properly done, and 
all should receive a just compensation ; and if one chose to 
perform all the work and control all the assets, that he should 
share the commissions and allowances with the others ; that 
complainant has often requested Hawkins to divide commis- 
sions and allowances, or even to permit him to participate 
in the administration of the estate ; that defendant pretends 
that complainant is not entitled to any commissions or al- 
lowances, or even any compensation, because he says com- 
plainant has not done much or anything in the administra- 
tion of the estate, while “complainant charges the contrary 
to be true,” and alleges “ that he would have done his part 
in the said administration it defendant had permitted him ;” 
that defendant received all the assets of the estate and in- 
vested them without consulting complainant; making re- 
turns annually without consulting or informing complainant, 
and keeping all the commissions and allowances; that de- 
fendant has not put down in his returus all the commissions 
to which the executors were entitled, to-wit: the enhanced 
value of the bonds since the investments were made; that 
Bellamy’s “ name has been used to receipts and deeds and 
other writings, which could not be done withovt complain- 
ant’s signature,” and that “the same represented large 
amounts of money ;” that defendant has received all thie 
commissions without dividing with complainant. 
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The prayer of the bill is that Hawkins “be decreed to 
render a just and fair account of all and singular the mon- 
eys he has received as cominissions and allowances from the 
said estate,” and “ show what investments he has made and 
the profits arising therefrom,” and reference be made to a 
master to take and state an account of all said matters and 
things, and that Hawkins be decreed to pay complainant 
whatever amount he may be found dae as part of said com- 
missions and allowances, and prayer fur general relief. 


Angus Paterson and White & Bryson for Appellant. 
Geo. P. Rauncy for Appellee. 
Tae Curer-Justice delivered the opinion of the court. 


This cause was heard by the Chancellor upon the plead- 
ings and proofs, and the court found that the complainant 
is not entitled to recover anytining of the defendant ; that 
he has received from the estate of William Bailey, the tes- 
tator named in this cause, 2 ieast full compensation for all 
services rendered by him to the sa.d es*nic, as shown by the 
evidence, and thereupon deerced tirat .be eomplainant’s bill 
be dismissed with cost-. 

We have examined the reeord ans! considered the authori- 
ties refered to, and must oxpres3 cur icy er that the parties 
have been at such labor and expen: 5 as iacy have subjected 
themselves to in th's caso withou: a p-actical result. 


There is nothings in tho case «ow that the complainant 
may not havea plain and adcc. nody at law to re- 


cover the demands set up ia thob! wy an action for money 
had and received, in which ine resjective causes of action 


and defence may de submit!: 1 9 -, which is the proper 
tribunal to determ ns the» 
The claim is, thai --2277 00. co: he executors, has re 


ceived out of the esin.: >soased, certain sume of 
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money, which was ascertained, adjudged and allowed by the 
Probate Court as commissions and compensation to which 
all the executors were entitled by the statute, and that com- 
plainant, being one of the executors, is entitled to a certain 
easily-ascertained share. There is no such complication of 
accounts or concealment of facts by the defendant possible, 
according to the case made, which makes a discovery neces- 
sary, because all the facts are contained in the record and 
proceedings of the Probate Court. Courts of equity will en- 
tertain jurisdiction in matters of account when there are 
mutual accounts, and also when the accounts to be examined 
are on one side only, and a discovery is wanted in aid of the 
account and is obtained ; but in such a case, if no discovery 
is asked or required by the frame of the bill, the jurisdic- 
tion is not maintainable. (1 Story’s Eq. Jur., §458 and notes.) 
It is not every account which will entitle a court of equity 
to interfere. 

It must be such an account as cannot be taken justly and 
fairly in a court of law. Ib.; see also Story’s Eq. PI., 
$§473-479, and authorities ; 1 Daniel’s Ch. Pl. & Pr., 3 Am. 
Ed., 575, n. 1. 

Ogle vs. Haddock’s adm’r, 1 Vesey, 162, was a bill for an 
account and division of prize money. The Lord Chancellor 
says, “ There is no ground to come here for an account, the 
sum being certain, and, therefore, no necessity to decree for 
the plaintiff if his right was stronger; being a mere legal 
right which should be recovered at law.” 

In Phillips vs. Phillips, 9 Hare, 471, the Vice-Chancellor 
says: “TI take the rule to be that a bill of this nature will 
only lie where it relates to that which is the subject of a 
mutual account, and I ynderstand a mutual account to mean, 
not merely where one of two parties has received money and 
paid it on account of the other, but where each of two per- 
sons had received money and paid it on the other’s account. 


* * Where one party has merely received and paid mon- 
47 
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eys on account of the other, it is a simple case. * * The 
question is only as to the receipts on one side and the pay- 
ments on the other, and it is a mere question of set-off ; but 
it is otherwise where each party has received and paid ;” 
and in Porter vs. Spencer, 2 Johns. Ch., 169, it is held that 
to sustain a bill for an account there must be mutual de- 
mands, and not merely payments by way of set-off; there 
must be a series of transactions on one side and payments 
on the other. Also in Pearl vs. The Corp. of Nashville, 10 
Yerg., 179, it is said that account is a head of equity juris- 
diction ; but it is so only in cases where there are mutual 
accounts, and not where the items are all on one side. See 
also Foley vs. Hill, 1 Phillips, 407: “ A party has no right 
to come here upon a simple transaction of this kind, when 
justice may be administered in a more simple way and at 
less expense in a court of law.” In that case the parties 
were before the court upon bill, answer and proof, and the 
bill was dismissed upon the ground stated. 

But it is unnecessary to cite further authorities; the ques- 
tion is entirely settled by the courts in England and in this 
country, and it is only necessary to refer further to sections 
457 to 459 of the late edition of Story’s Eq. Jur., and to 
Daniel’s Ch. Pl. & Pr., (3 Am. Ed.,) 575 and notes. 

The decree (without reference to the conclusions of the 
court upon the facts) dismissing the complainant’s bill is 
affirmed, without prejudice to his right of action at law. 








E. M. Tounno anp M. K. Jussur & Uo., APPELLANTS, vs. 
A. Campsett Rosert, APPELLEE. 


1. Where a party has agreed to do certain work, furnish certain materials, 
and keep certain premises in repair, and he fails fully to perform bis 
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agreement, yet if the work done and materials furnished are of value 
and are accepted by the other party, he is entitled to recover a guan- 
tum meruit for his work and a quantum valebant for his materials. 
The owner, however, should be held to pay in damages only so much 
as will make the sum agreed to be paid good, deducting the loss or 
damage occasioned by the variation from the contract. After a par- 
tial performance the rights under such an agreement may be assigned: 
unless it involves a personal confidcnce or there is something of a fidu- 
ciary character in the transaction. 

A mortgagee seeking the foreclosure of a mortgage can have only such 
debts established as are within the terms of the mortgage. 

Where a party stipulates to pay a given sum for a defined service and 
no date is named for payment, the amount becomes due upon the 
performance of the service contracted for. 


. An agreement by which a party enters upon the land of another, and 


performs labor and service thereon, is not an agreement by which an 
estate in land is created. Such an agreement to be performed in five 
years is a personal contract and is valid if in writing, signed by the 
party to be charged. 


. Such a contract held by a husband and partially performed, may be as- 


signed to the wife under the Constitution and laws of Florida, in pay- 
ment for her separate moneys advanced to him, and to the extent that 
he had a right, she can have a remedy. Such an agreement, not ne- 
gotiable, is a chose in action to which the wife under our laws can 
in equity acquire a valid title from the husband. 


. Where such a chose in action is, by the instrument of transfer from the 


husband to the wife, made payable to the wvfe’s assigns, upon an as- 
signment by her such authority from the husband is sufficient evi- 
dence of the assent of the husband to her subsequent transfer or as- 
signment of the chose in action to comply with the requirements of 
the statute regulating transfers of personal property of the wife. 


. The statute which provides that the husband and wife shall join in all 


sales, transfers and conveyances of the property of the wife, and the 
real estate of the wife, considered in reference to the personal prop- 
erty of the wife. Thomp. Dig., Sec. 5, 221. 


. The assignee of a chose in action stands in the place of the assignor, 


subject to all the equities between the parties. 


. The statute of this State (Chap. 1983, Laws,) provides that no person 


interested in the event of an action, shall be examined as a witness in 
regard to any transaction or communication between such witness 
and the person deceased at the time of his examination, against the 
assignee of such deceased person. In this case the mortgagee being 
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dead, an interested party cannot be a witness as tu any transaction 
with the mortgagee as against a party deriving by assignment fiem 
the mortgagee. 


10. “ Proof by affidavit to the judge” that the order requiring a defendant 
resident of another State to appear and answer has been published in 
the manner and for the time prescribed by law, is one of the require- 
ments of the statute in order to perfect a constructive service. This 
proof must be made before the judge can grant an order taking the 
bill for confessed. 


Appeal from the Circuit Court for Madison county. 

The written assignment by U. M. Robert to his wife, Ra- 
chel C. Robert, was endorsed on the mortgage, and after re- 
citing the receipt of moneys and “ other valuable consider- 
ations,” is as follows: “I have assigned, transferred, and 
set over the within mortgage and land to the said Rachel 
C. Robert, to her heirs and assigns, hereby transferring all 
my interest and estate mentioned therein to her heirs and 
assigns.” It was executed May 11, 1870, is witnessed by 
two witnesses, and recorded May 17, 1870, being acknow- 
ledged before the clerk by U. M. Robert for record. 

The defence set up, involving the Guilmartin & Co. claim 
mentioned in the opinion, is to the effect that W. M. Tunno, 
the son of the complainant, E. M. Tunno, endorsed for U. 
M. Robert to enable him to obtain supplies from Guilmar- 
tin & Co. to run their farm for the year 1871, and that Rob- 
ert obtained a large amount of supplies from G. & Co., but 
did not pay for them, but left a balance of $738.18 and in- 
terest unpaid, which amount “has been duly paid, or se- 
cured to be paid, to said G. & Co.” That such endorse- 
ment was made in pursuance of an original understanding 
that it should be recognized as a legitimate set-off or de- 
mand against any claim U. M. Robert might have on said 
mortgage obligation, and that said balance of $738.18 is an 
equitable set-off against the claim. A member of the firm 
of G. & Co. testified that W. M. Tunno introduced Mr. U. 
M. Robert, and the advances were made upon Mr. T.’s guar- 
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anteeing their payment, and Tunno has paid $350 on the 
indebtedness ; that there is a balance due, and they con- 
sider Mr. T. liable for it; they did not know what reason 
moved Mr. T. to become guarantor for Mr. R.; knew noth- 
ing about the mortgage, and had no contract in reference 
to it. 

Chapter 1983 of the Laws of Florida provides that “no 
person offered as a witness in any court, or before any offi- 
cer acting judicially, shall be excluded by reason of his 
interest in the event of the action or proceeding, or because 
he is a party thereto: Provided, however, That no party to 
such action or proceeding, nor any person interested in the 
event thereof, nor any person from, through, or under whom 
any such party or interested person desires [derives] any in- 
terest or title by assignment or otherwise, shall be examined 
as a witness in regard to any transaction or communication 
between such witness and the person at the time of such 
examination deceased, insane, or lunatic, against the execu- 
tor, administrator, heir at law, next of kin, assignee, legatee, 
divisee, or survivor of such deceased person, or the assignee 
or committee of such insane person or lunatic; but this 
prohibition shall not extend to any transaction or commu- 
nication as to which any such execfttor, administrator, heir 
at law, next of kin, assignee, legatee, divisee, survivor, or 
eommitteemen shall be examined on his own behalf, or as 
to which the testimony of such deceased person or lunatic 
shall be given in evidence.” 

The other facts are stated in the opinion of the court. 


E. J. Vann for E. M. Tunno. 
Geo. P. Raney tor Jessup & Co. 


Angus Paterson for A. C. Robert. 
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Mr. Justice Westcorr delivered the opinion of the court. 


In this case two appeals are presented by the appellants 
named from several interlocutory decrees and a final decree 
for the foreclosure of a mortgage-given by appellant E. M. 
Tunno to U. M. Robert to secure the payment of the fol- 
lowing obligation. There is no final decree against M. K. 


Jessup & Co. : 
SavannaH, Ga., February 10, 1869. 


Srate or Groraia, 
Chatham county. 

Wuereas, I, Elizabeth M. Tunno, of the State and 
county mentioned, own and possess a plantation and tract 
of land in Madison county and State of Florida, known as 
Orange Hill; and whereas, said plantation is very much 
out of repair and becoming less valuable every year from 
trespass and neglect; and whereas, U. M. Robert, of Madi- 
son county, Florida, has agreed with me to go upon the said 
plantation and repair, refit, and pay the taxes and keep it 
in order; now be it known that I, Elizabeth M. Tunno, in 
consideration of the premises, hereby obligate myself to the 
said U. M. Robert to pay him the sum of one thousand 
five hundred dollars and guarantee the possession of the 
gaid plantation for the term of five years, free of rent. 

Exvizanerux M. Tonno. 

Under the terms of this instrument, U. M. Robert entered 
into possession of the plantation. 

On the 25th of February, A. D. 1871, an inspection of the 
premises was had by J. C. McGehee, and he valued the im- 
provements and repairs at $2,250. When examined subse- 
quently as a witness in the cause, these improvements are 
placed by him at a smaller figure. 

The mortgagee used in constructing these repairs and im- 
provements over six hundred dollars of the money of his 
wife, Rachel C. Robert. In addition to an advance of this 
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sum, she paid some of the taxes. In consideration of these 
sums so paid, the mortgagee executed, on the 11th day of 
May, A. D. 1870, a formal written assignment and transfer 
of the mortgage to her, and on the 5th day of February, A. 
D. 1872, she executed a like formal transfer of the mortgage 
to her son A. C. Robert, the plaintiff in this case, reciting as 
a consideration therefor moneys advanced to her by her son, 
which the evidence shows amounted to about eight hundred 
dollars. The agreement to pay fifteen hundred dollars was 
transferred to him by delivery simply, without any formal 
assignment. The transfer was absolute. Under our statute 
such a mortgage is transferable, with right of action in the 
assignee. This, with the possession of the contract, give 
the plaintiff a standing in a court of equity. (80 Mich., 
499; 29 Mich., 10.) The testimony, so far as it relates to 
the particular defences urged, will be stated as we discuss 
each question raised. 

The first question raised is, whether there is any right of 
action in the assignee, it being insisted that there was no 
performance of the contract by the mortgagee or his as- 
signee. The instrument is an agreement upon the part of 
U. M. Robert to go upon the plantation and repair, refit, 
pay the taxes, and keep it in order. There was, as the tes- 
timony discloses, a part-performance by U. M. Robert be- 
fore he died. He did enter upon the place and repair and 
refit it, but the place was not kept in full repair either by 
him, U. M. Robert, his assignee, or by A. C. Robert, 
her assignee, and the taxes were not paid during two years 
of the five years of the term. We do not think the failure 
to pay the taxes is an act which should work, under the be- 
culiar circumstances of this case, an absolute forfeiture, 
thus enabling the mortgagor, after standing by and permit- 
ting possession to the end of the term, to avail herself of all 
the benefits which accrned to her real estate. A proper 








744 SUPREME COURT. 








Tunno and Jessup & Co. v. Robert—Opinion of Court. 








eredit can be allowed for this sum in the adjustment of the 
account. 

The rule as to such contracts as this is, that while the 
party cannot recover the price agreed upon in the contract, 
yet if the work and materials and the acts done are of any 
value and benefit to the other party, and are accepted by 
defendant, the plaintiff may recover on a quantum meruit 
for the work done and on a guantum valebant tor the mate- 
rials. The rule is that the owner is entitled to the benefit 
of the contract, and therefore he should be held to pay in 
damages only so much as will make the sum agreed to be 
paid good, deducting the loss or damage occasioned by the 
variation from the contract. 7 Green, 78; Bull., N. P., 
179; 7 East, 479; 6 N. H., 481; 8 Pick., 178; 7 Pick., 
181; 5 Ohio, 349-51. 

There are conflicts in the cases upon this subject, but we 
think the correct rule is where the party, as in this case, 
gets the consideration of a defective execution and accepts 
it, he should be held to a reasonable charge. 

In this case the evidence shows that there was a defec- 
tive execution, and it was decreed by the court that the 
sum of four hundred and fifty dollars be credited on the 
eontract, that sum being deemed sufficient to put the plan- 
tation in full repair. 

Some of the witnesses for the defence swear that in 1874 
it was no more out of repair than the generality of places 
in the country, that the negro-houses were in tolerable con- 
dition, &c. ; but without reference to this we think, under 
all the circumstances, the Chancellor was justified in allow- 
ing the mortgagee the credit for the large sum. It appears 
also that the taxes were paid for one year not embraced in 
the term by the mortgagee or his assignee, and that the 
mortgagee and his assignees failed to pay the taxes for two 
years embraced in the term. ‘The decree as rendered fails 
to charge the assignee with the taxes not paid for two years. 
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It charges him with the taxes for one year only, allowing a 
credit for the taxes paid for a year not embraced in the 
agreement. This was not correct. A mortgage cannot 
thus be extended to a debt not embraced in its provisions 
where the mortgagee is seeking a foreclosure. 5 Gill. & 
John., 21. | 

The bill here seeks a foreclosure based upon the terms of 
this contract and mortgage, and no debt, except such as is 
authorized by it, can be decreed to be paid under it. He 
should be charged also with any expense, such as advertise- 
ments paid in connection with two years taxes. 

Again, as we are treating of matters as to which the 
plaintiff should have been charged in the accounting, we 
deem it proper to dispose of the question of interest upon 
the $1,500 agreed to be paid under the contract. This 
court cannot agree with the view that the $1,500 became- 
due upon a part-performance of the contract by the mort- 
gagee, or that it was due upon its execution. The Chancel- 
lor found that when the place was put in full repair, the 
$1,500 was due. The contract, by its express terms, was for 
a possession of five years, and one of the considerations for 
the $1,500 agreed to be paid was that the place should be 
kept in repair. Until the expiration of this period, the sum 
agreed to be paid was not due. 

The next question raised in the case is, whether this con- 
tract was assignable by the husband to the wife by simple 
writing signed by the husband without deed. 

This contract is not in form a lease, nor is it an instru- 
ment by which an estate or interest of freehold or for a term 
of years of more than two years, or any uncertain interest 
of, in, or out of any messuages, lands, and tenements, is 
created, within the meaning of that section of our statute of 
frauds (Thomp. Dig., 177,) requiring a deed and two wit- 
nesses to pass such estate. It is an agreement to pay the sum 
of $1,500 to a party if he will enter upon certain lands and 
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do certain named acts in reference to said lands in the space 
of five years. Such an agreement is effective under our stat- 
ute of frauds, (Thomp. Dig., 218,) to authorize an action, if 
in writing and signed by the party to be charged. It is 
simply a personal contract, an agreement by which a party 
enters upon the land of another and performs labor and ser- 
vice thereon. No such interest in the land passes as re- 
quires a deed. The next question raised in this case is, 
whether under our Constitution and laws such a contract is 
assignable by the husband to the wife. It appears from 
the evidence that there was a part-performance of the con- 
tract by the husband, who was to do the repairs upon the 
place, that separate moneys of his wife paid for a large por- 
tion of the improvements, and that an absolute transfer of 
the mortgage, duly executed, was made in consideration of 
this sum. Under the provisions of the Constitution (Art. 
IV., Sec. 26,) she had the power and right to acquire this 
interest. Mercer vs. Hooker, 5 Fla., 274. 

It was a chose in action. Where the husband has repaid 
money loaned him by his wife, or transferred to ler property 
in satisfaction of a just claim, she acquires a valid title which 
a court of equity will enforce. 44 N. Y., 298; 51 N. Y., 
395; 51 Ill, 325; 7 Bush, 394; 29 Wis., 136; 2 Story Eq., 
1372 to 1374. 

The next question is, whether there was power in the 
wife to assign to plaintiff this chose in action, without the 
express written joinder of her husband in such assignment ¢ 

Section 4, Act of March 6, 1845, (Thomp. Dig., 221,) reg- 
ulates the sale and transfer of the property of a femme co- 
vert. This section provides that “the husband and wife 
shall join in all sales, transfers and conveyances of the prop- 
erty of the wife, and the real estate of the wife shall only 
be conveyed by the joint deed of her husband and wife duly 
attested, authenticated and admitted to record, according to 
the Laws of Florida regulating conveyances of real proper- 


es es 
ha rane 


oe 


—— 


See 
De ee 


ey eer < 





>) 
i 


en ne a ete, 
I aye a, 


oe 


} 


Se 


i 
ti 
! 


i 


f 
he, 
h h 
i 
; 
: 
‘ 
; 
} 
| 


Se a okie e 














JUNE TERM, 1878. 747 








Tunno and Jessup & Co. v. Robert—Opinion of Court. 








ty.” (Thomp. Dig., 221, §5.) The first clause requires the 
husband to join in the sale or transfer of the property of the 
wife; the second makes an express additional provision as 
to the disposition of her veal property, restricting the meth- 
od to a deed duly attested, &c. The term property, as used 
in the Constitution, has been held by all of the courts, con- 
struing similar provisions upon the same subject, to embrace 
personal as well as real property, embracing choses in action, 
the property here involved. 14 East, 370; 19 Minn., 338 ; 
2 Cal., 289; 35 Ala., 653; 4 Allen, 342; 1 C. E. Green., 
512; 1 La., 1; 32 Conn., 1; 14 Iowa, 30; 32 Md. 214; 24 
Miss., 245; 31 Barb., 182; 99 Mass., 561. 

It should be limited in its signification by the words with 
which it is found connected. (11 East, 290-296.) The con- 
text here makes it clear that it embraces personal property 
generally, and we are inclined to the view that it includes a 
chose in action of the wife ; but without expressly deciding 
this question (as it was not even alluded to in the argument) 
we are of the opinion that in this case there have been such 
acts of the husband as will amount to a joining in the transfer 
or assignment the wife made of this chose in action, within 
the meaning of this statute. This section must receive a 
liberal construction in view of the character of personal 
property. The muniment of title by which it is held is not 
of so high a character as that required to evidence owner- 
ship of real estate. A majority of commercial transactions, 
involving sales or transfers of personal property, are not evi- 
denced by writing. The title passes by delivery, without 
any formal written instrument. It was not the purpose or 
the effect of this statute to change this rule, and require a 
formal written instrument to pass the title. It must, there- 
fore, receive a construction consistent with this fact. <As- 
‘sent by the husband to such sale or transfer by the wife, 
either express or implied, must, therefore, be effective to 
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divest the title of the wife and to constitute a joinder of the- 
husband. 

Take the case of a wife having a gift of fifty dollars as 
her separate property under the Constitution. Is she, in 
the event she desires to purchase some articles for domestic 
use, required to execute a formal instrument, in which her 
husband joins, transferring her interest in the money to the 
vendor ? 

In the present case a formal assignment was executed by 
the wife, and the rule to be applied to it may be different 
from that applied to an ordinary transfer of the property of 
the wife without any such formal instrument. In this case 
the husband assigned the chose in action to the wife by a 
written instrument, in which he authorized her to assign and 
transfer it to another party. This, we think, shows the 
written assent of the husband to this act of the wife, and 
as it was unnecessary to have any formal deed or written 
instrument to make such an assignment, (as such assignment 
may be by parol,) we think it was a joining within the 
meaning of the statute, even admitting its application to 
the present case. 

The next question is, whether such a contract for service 
in the construction and repair of those buildings and the 
protection of the plantation is, in its nature, assignable ¢ 
This contract had been partially performed by the mortgagee, 
through the assistance of his wife, before the assignment. 
A large part of the repairs was done in fact under his su- 
pervision and through the assistance of her funds, even after 
the formal assignment. In general the benefit of an agree- 
ment may be assigned in equity. Where there is some per- 
sonal confidence in the contract, or it is of a fiduciary char- 
acter, (14 Conn., 344, C. John. Chy., N. Y., 469,) or where the 
contract contains a provision against assignment, or where- 
the assignment is illegal or contrary to public policy, then 
it cannot be upheld. Fry on Spec. Perf., 107. 
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Under the circumstances of this case we cannot find that 
it is embraced in these, or any of the other exceptions to 
the general rule announced. 

The next question is as to the effect of the assignment of 
this chose in action. It was not negotiable paper. The 
rule is that the assignee of a chose in action stands in the 
place of the assignor, subject to all the equities between the 
parties. 2 Wash., 317; 1 Dall., 23; 2 John., 612; 19 E. 
L. & Eq., 97; 16 Wall., 276; 1 Ves., Jr., 249; 63 IIl., 485. 

The claim of Guilmartin & Co. has no connection with 
the mortgage. They say expressly that they know nothing 
of it. 

The only other equity claimed here arises out of a fraud- 
ulent transaction alleged by the defendant to have existed 
between the mortgagee in this case, herself and her son, 
Wm. M. Tunno. It appears that the land which was the 
subject of this mortgage was originally purchased by the 
son of the defendant, and that when he became embarrassed 
he gave it to his mother, the defendant. The defendant al- 
leges that the present contract and mortgage was all a sham 
executed to protect this property, and that in fact, contrary 
to the express terms of the agreement, nothing was to be 
paid to the mortgagee by her for his services in repairing 
the houses and putting the plantation in order; that he 
was indebted to her son for advances before that time 
made to him, and that the mortgagee, who was the as- 
signor of the plaintiff's assignor, and in whose place the 
plaintiff stands, agreed to take his own debt to her son in 
payment of his debt to her. This is the testimony of her 
son, W. M. Tunno. This witness has a direct interest in 
establishing the fact that the debt secured by this mortgage 
is the debt due him by the mortgagee, and for that reason 
his testimony should, under all the circumstances, not be 
regarded with that degree of credit which attaches to the 
testimony of a disinterested witness. Again, we would 
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not feel disposed to give effect to an admitted fraud against 
his creditors. As to this, however, we do not say that this 
might not be an equity as ae this plaintiff if sustained 
by legal evidence. 

The only testimony here to establish this fact is that of 
Wm. M. Tunno to the declarations and agreement of the 
deceased mortgagee. 

As against an assignee of the mortgagee, this testimony is 
inadmissible. Chapter 1983, Laws. 

The assignor of the plaintiff was the mortgagee’s as- 
signee, and the plaintiff is entitled to stand in his place. 
The statute expressly provides that no such person shall be 
“examined as a witness ” in regard to such communication 
or agreement of the deceased party, and while we perceive 
no objection by the plaintiff in this record to such examina- 
tion, still in a suit in equity we deem it our duty to regard 
and enforce the express provision of the statute covering the 
subject. 

The decrees against the defendant, E. M. Tunno, must be 
reversed for the reasons stated. 

We next treat the appeal of M. K. Jessup & Co. There 
is no decree in this record against these parties signed by 
the judge. There is an entry in the record ordering the bill 
to be taken tor confessed signed by plaintifi’s attorneys. 
Anterior to this, there is an affidavit by plaintiff’s attorneys 
that M. K. Jessup & Co. reside in New York, as shown by 
the return of the sheriff, that they are not to be found in 
the county, and a suggestion that they reside in New York, 
and there is an order of publication by the judge. There is 
no evidence by “affidavit to the judge” that any publication 
was ever made of this order. This is a requirement of the 
statute in order to perfect a constructive service in such 
cases, and it must appear in the record ; nor is there any 
authority in such cases for an order taking the bill pro con- 

- fesso to be entered by the plaintiff’s attorneys. It must be 
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granted by the judge. (Thomp. Dig., 452.) The persons 
composing the firm of M. K. Jessup & Co. having appeared 
upon this appeal in this court, upon the return of the cause 
to the Circuit Court must be considered as regularly before 
the court in like manner as if duly served with process. 13 
Fla., 368; 1 Pike, 50, 376, 386, 405; 4 Bibb, 84, 167. 

The decrees of the 21st day of February, A. D. 1877, and 
of the 16th day of July, 1877, and the order taking the bill 
as confessed against M. K. Jessup & Co., are reversed and 
set aside, and the case is remanded for further proceedings 
conformable to law and not inconsistent with this opinion. 








A. F. Fintayson, Appe.nant, vs. Jonn B. Lipscoms, Ap- 
PELLEE, AND Joun B. Lirscoms, Appetiant, vs. A. F. 
Frytayson, APPELLEE. 


1. A cross bill is a pleading which necessarily precedes a final decree. 
Up to the hearing it is proper for the court upon proper showing un- 
der oath to permit such a bill to be filed. It is proper so to do when 
it appears that the suit as instituted is insufficient to bring before the 
court all matters necessary to enable it fully to decide upon the rights 
of the parties. 

2. Leave to file a supplemental bill in the nature of a bill of review should 
not be granted in a case where it is apparent that for months before 
publication and hearing, a reasonable degree of diligence on the part 
of the party would have resulted in his ascertaining the new evidence 
proposed to be brought forward. Where the new evidence appears 
to be the testimony of named witnesses and the other requirements 
of the law are complied with, the petition should be accompanied by 
the affidavits of such persons to the new facts alleged, or some good 
reason be given why they were not produced. Some of the cases 
upon the subject of leave to file a supplemental bill in the nature of 
a bill of review considered. 


3. Where, in a foreclesure suit, the defense is a satisfaction of a mortgage 
debt, and the evidence in the case upon the part of the plaintiff con- 
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sists of the debt established by judicial proceedings and outstanding 
up to the institution of the suit, the mortgage, and plaintiff’s denial of 
any payment or satisfaction, and the evidence upon the part of the de- 
rfendant is his own testimony in direct conflict with this written evi- 
dence and the testimony of the plaintiff, the testimony of defendant’s 
son, which is uncertain and indefinite, and to part only of a conversa- 
tion between the parties, and the testimony of a third party not plainly 
in conflict with plaintiff's testimony, the court should find for the plain. 
tiff. .Especiaily is this true when the assault upon the mortgage debt 
involves the regularity and propriety of proceedings in a collateral 
suit. Under the peculiar circumstances of this case the decree is 
affirmed without prejudice to any right to proceedings which the de- 
fendant may have, looking to a re-sale of the property alleged to have 
been sold by the fraud and covin of the plaintiff at a price less than 
its value, or to file an original bill to set the sale aside, or to his action 
for damages. 


Appeal from the Circuit Court for Madison county. 
The facts of the case are stated in the opinion of the 
-court. 


S. Pasco for Finlayson.* 
A. Paterson for Lipscomb. 
Mr. Justice Wesrcorr delivered the opinion of the court. 


This is a bill brought by W. J. Hines and A. Florida 
Finlayson, appellants, against John B. Lipscomb, to fore- 
close a mortgage upon lands in Madison county. 

Plaintiffs allege that defendant executed to plaintiff, W. 
J. Hines, as executor of the last will and testament of John 
Finlayson, late of Jefferson county, deceased, his deed of 
mortgage upon certain lands described. Plaintiffs allege 
that on the 23d of March, 1870, Lipscomb, Dickinson, and 





*This case was before the Supreme Court on appeal at January Term, 
1876, and is incorrectly reported in 15th Florida Reports, 558, as HZ. F. 
Finlayson, Appellant, vs. John B. Lipscomb, Appellee. The counsel are 
also incorrectly reported there. Mr. Pasco represented the appellant and 
Messrs. Paterson & Pope the appellee in that appeal. This correction is 

i made at the request of Mr.. Pasco.— REPORTER. 
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Ardis executed their promissory note to W. J. Hines as ex- 
ecutor for the sum of $4,656 gold coin; that to secure pay- 
ment of the same these parties executed a mortgage upon 
certain lands in Madison county; that on the 23d of July, 
1870, the mortgagors applied to plaintiff, to whom the said 
note and mortgage had been transferred in the settlement 
.of the estate of John Finlayson, to release a portion of the 
lands mortgaged, offering to substitute other lands; that 
this proposition was accepted, and in lieu of the lands thus 
surrendered the present mortgage was substituted, being 
duly executed by the said John B. Lipscomb and wife; that’ 
having failed to pay the notes mentioned they were put in 
judgment, the mortgage made by Dickinson, Ardis, and 
Lipscomb was foreclosed, the lands sold, and the proceeds 
credited on the debt and mortgage, leaving due $1,896.83. 
The plaintiffs then, following the usual form of allegation 
and prayer, seek a foreclosure and sale of the mortgaged 
lands. To this bill defendant Lipscomb answers. He ad- 
mits the execution and delivery of the mortgage, admits 
that the notes were sued to final judgment, the sale of the 
lands, and the application of the proceeds to the payment 
of the debt, the property bringing less than the debt, the 
complainant being the purchaser. The defendant then 
alleges that un the day of the sale, which defendant was un- 
able to attend on account of the death of his wife, complain- 
aut came to defendant’s house, in response to a message from 
defendant, and told defendant not to interfere with or put 
himself to any trouble on account of the sale, that he, com- 
plainant, would bid the property in and satisfy the judg- 
ment against defendant; told this defendant that the prop- 
erty was worth the judgment, and that he would take it aud 
satisfy it; that in reply to an effort which had been made 
‘by some of defendant’s friends to postpone the sale one or 
two months in order that arrangements which were in pro- 


gress to make the lands bring the amount of the judgment 
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might be completed, complainant said there was no neces- 
sity for such arrangements, as he would take the lands in 
satisfaction of the claim, urging at the same time that a 
postponement of the sale would only induce further and 
greater costs, when there was no necessity for it under the 
arrangements between him and defendant ; that at the same 
interview complainant promised this defendant to release 
the mortgage sued on in this action, and this defendant, rely- 
ing on these promises of complainant, sent word to his 
friends who were representing his interest to let the sale 
proceed, telling them of the arrangements with complainant. 

There was replication and proof. The proof was substan- 
tially as follows: 

The plaintiff introduced the original mortgage and the 
proceedings in the antecedent foreclosure of the other mort- 
gage, showing the balance due on the debt after giving 
credit for the amount of the bid. 

John B. Lipscomb, the defendant, testified: ‘ When the 
plaintiff foreclosed the mortgage on the other property 
witness was unable to attend the sale, his wife having died 
the night before the sale. Witness understood that his 
brother and some other friends were making arrangments 
to bid in the property, make it bring the amount of the 
debt, or to postpone the sale, and witness then sent for Dr. 
Hines to come to his house, and he did so. That witness 
and Dr. Hines talked about the sale, and Dr. Hines told 
the witness that the sale need not be postponed, that it 
would just increase cost, and that he would release the 
mortgage sued on in this action; that he would take the 
other property for the debt. Witness then sent word to his 
brother and friends that they need not bother any more 
about the sale, to let the place sell, as it was all understood 
between him and Dr. Hines; witness thought that the 
mortgage sued on in this action was released until several 
months afterwards. The plaintiffs bought the property 
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about five or six months afterward. Dr. Hines told witness 
that he thought on the day of sale that he would release the 
mortgage sued on in this action, but things had not turned 
out as well as he had expected. Witness asked Hines if he 
did not promise to release it on that day, and he said yes, 
and he thought he would, but the expenses had been so 
heavy for costs and lawyer fees. Sometime afterwards he 
brought this suit.” 

John B. Lipscomb, Jr., a son of the defendant, testifies 
“that on the day when his father’s place was sold that his, 
father sent witness down for Dr. Hines. Witness saw Dr. 
Hines at the court-house and told him that his father wanted 
to see him, and he went up just behind Hines. Dr. Hines 
and witness’ father had a conversation before the gate. 
Witness was in the yard. Witness heard Dr. Hines say 
that witness’ father might sell the Mosely place at any 
time, that he would release the mortgage. Witness’ 
father told witness to come down town and tell his uncle 
Milledge and Mr. Frank Mosely not to bother any more 
about that matter, as he had seen Dr. Hines and made it 
all right with him. Witness came down town and saw his 
uncle Milledge and Mr. Frank Mosely talking together,“and 
he told them that his father said not to bother about that 
matter, as he had seen Dr. Hines and made it all right 
with him. The house mentioned as the Mosely house is thé 
property in dispute in this action.” 

John B. Lipscomb, recalled, says, alluding to the foreclo- 
sure of the first mortgage: ‘“ Before the referee’s report was 
filed I went with the referee to Dr. Hines and talked with 
the Doctor about purchasing the land back, but he would 
not state his price, or that he would not sell, saying that 
he did not care particularly to sell, as John Finlayson would 
soon be of age, and he wanted the place for him.” 

John H. Pope, M. D., being sworn for plaintiff, says: 
“That in a conversation with Dr. Hines, Dr. H. told him 
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that he was satisfied with the security for the debt of the 
firm of Dickinson, Lipscomb & Co., and would not have to 
interfere with the property in controversy in this action. 
The impression received from the conversation was, that he 
would not disturb Mr. Lipscomb in the possession of the 
property in controversy.” 

W. J. Hines being sworn on behalf of plaintiff testified : 
“T had as many as three conversations with J. B. Lips- 
comb, the defendant, all before the sale of the mortgaged 
property, in all of which I made the following proposition 
to Mr. Lipscomb: that if, on the day of sale, I purchased 
the property and could sell it at private sale upon time at 
an amount sufficient to cover the indebtedness of Dickin- 
son, Lipscomb & Co. to myself and Mrs. Finlayson, as trus- 
tees of John Finlayson, that I would ignore the mortgage 
on the Mosely land now sued upon; that I was waiting for 
Mr. Lipscomb, or any of his friends, to take the property 
under mortgage of Dickinson, Lipscomb & Ardis, and which 
was sold by commissioners, upon their paying or securing 
the amount due to us as trustees. I was acting in this mat- 
ter as trustee of John Finlayson. There was no memorai- 
dum_.or writing made of these conversations, or of this prop- 
osition, and there was no consideration paid for the same. 
It was a mere voluntary proposition on my part. There 
was no promise made to release the mortgage on Mosely 
property, except upon the conditions stated, and they have 
never been complied with. There has been nothing paid 
on the judgement against Dickinson, Lipscomb & Ardis 
since the amounts mentioned in the referee’s report as a 
sale of the mortgaged property.” 

Upon cross-examination this witness said: “| received 
this mortgage as a substitute for the release of lands under 
another mortgage made by Mr. Lipscomb and otlicrs to my- 
self and Mrs. Finlayson, or to myself as an executor of Jolin 
Finlayson. I think the release was brought to me to sign, 
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and that I refused to sign it until the other parties to the 
original mortgage. would agree to it. I do not recollect 
whether it was before or at the time I had the first conversa- 
tion about the release. I do not recollect which paper 
came into my hands first. I never did tell Mr. Lipscomb 
that he might sell the Mosely property, that I would release 
it. I did not tell Mr. Lipscomb on the day of sale that I 
would take the property for the debt. I never told Mr. 
Lipscomb on the morning of the day of the sale that he 
need not bother himself about the sale. I was sent for in 
the morning of the day of the sale by Mr. L., and I went 
up to his gate some time before the sale came off. I do not 
recollect what Mr. Lipscomb first said to me on the morning 
of the day of sale. I do not recollect of Mr. Lipscomb say- 
ing anything to me about postponing the sale, or of his say- 
ing anything to me about his not bidding on the land, or tell- 
ing his friends not to doso. I do not recollect of telling 
Mr. L. that I thought on the day of sale that I would take 
the property sold for the debt, but that I did say to Mr. 
Lipscomb, upon or after the day of sale, that if I could sell 
the property for an amount sufficient to pay his award I 
would release the mortgaged property. I used my utmost 
exertions with several parties to sell the lands, but failed.” 

The rest of the testimony of this witness simply states 
that he recollects no conversation with Mr. Lipscomb on 
the day of sale about the two places, or that his ward could 
take the land. “I was unwilling to let Mr. Lipscomb have 
the place which was sold under the first mortgage, because 
I did not believe he could make the payments.” 

After hearing, the Chancellor entered a decree establish- 
ing the debt and for foreclosure and sale of the mortgaged 
premises. 

Upon the rendition of this decree, and before its enrol- 
ment, a petition for rehearing was filed. The prayer of the 
petitioners was granted, and a rehearing allowed. From 
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this order an appeal was taken. This court held, upon the 
appeal, that where a final decree was signed and pro- 
nounced, but not recorded and entered, and the case is 
sought to be reheard on new facts discovered since publi- 
cation passed, the remedy is by supplemental bill in the na- 
ture of a bill of review, (15 Fla., 558,) and reversed the or- 
der allowing a rehearing. 

In the record of this cause as now presented, we find a 
pleading which was not to be found in the original record 
before us on the first appeal, although it bears a file mark 
of the 2d of December, 1875, while the notice of appeal is 
dated the 28th December, 1875, and service of the cross bill 
was acknowledged the same day. 

The purpose of this cross bill is to get affirmative relief 
against defendant by a decree satisfying the mortgage debt 
alleged to be due in this suit, the defendant alleging and re- 
peating therein the facts set up in his answer before recited, 
the principal ground upon which relief is sought being the 
allegation that the plaintiff agreed to take the property for 
the whole debt, and bid it off with this distinct understand- 
ing. 

At a subsequent date this bill was answered, plaintiff re- 
serving the point that a cross bill cannot be filed after final 
decree. 

On the 17th of April, A. D. 1876, the defendant filed a 
petition for leave to file a supplemental bill in the nature 
of a bill of review. The allegations of this petition are 
stated in a subsequent portion of this opinion where it is 
considered. 

He then prayed leave te file a supplemental bill in the 
nature of a bill of review. Leave to file the supplemental 
bill was granted. The supplemental bill, after reciting pre- 
vious proceedings, sets up substantially the facts alleged in 
the petition as to the agreement of Hines to cancel the mort- 
gage for the debt, and that the land was worth the whole of 
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the debt, and would have brought the debt if the bidding 
had not been prevented by the act and agreement of Hines. 
There was also a general demurrer to the supplemental bill. 

Upon these pleadings the cause was heard, the supple- 
mental bill in the nature of a bill of review was pronounced 
sufficient, and leave to file the cross bill granted. From 
the several orders recited, including the original decree of 
foreclosure, appeals are taken by the several parties plaintiff 
and defendant. 

We first examine the matter of granting leave to file a 
cross bill, after final decree rendered, and before it is re- 
heard, or opened by any snbsequent proceeding. A cross 
bill is a pleading which always necessarily precedes a final 
decree. It is true that after publication, and even up to the 
hearing, the court will permit it to be filed, where it appears 
that the suit as instituted is insufticient to bring before the 
court all matters necessary to enable it fully to decide upon 
the rights of all the parties; but no case can be found 
where a cross bill is permitted after final decree. After 
publication passed, in order to stay proceedings upon a 
cross bill, the matters stated should be sworn to by some per- 
son who knows the facts. 9 Paige, 410. 

The first question which the Circuit Court, upon remand- 
ing this case, was called upon to decide was the question of 
leave to file a supplemental bill in the nature of a bill of re- 
view, to bring forward new testimony. What is the nature 
of the showing that a party asking leave to file such a bill 
must make? It must be borne in mind that a bill in the 
nature of a bill of review does not lie until after final 
decree pronounced. If we examine this matter with refer- 
ence to the analogies of common law trials, we-will see that 
the simple allegation of the defendant setting up discovery 
of new evidence since the trial would not prevail for the 
purposes of a new trial, if the court saw plainly from the 
showing made that the affidavits of disinterested parties 
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were apparently within the reach of the party and he failed 
either to produce such proof or aceount for its absence.. 
There has been but one case in this State in which the sub- 
ject was considered to. any extent, (the case of Owens vs. 
Forbes’ administrators, 9: Fla., 326.) That was the case of an 
interlocutory decree where the defendant sought a review 
upon the.ground of evidence discovered since publication. 
In that case the court held that “to entitle the party to re- 
lief in such cases, the newly-discovered evidence must be- 
relevant and material, and such as might probably have 
produced a different determination. The new matter must 
have first come to the knowledge of the party after the decree. 
The matter must not only be new, but it must be such as the 
party, by the use of reasonable diligence, could not have 
known. It must not be merely cumulative, nor merely cor- 
roborative or auxiliary to. what is already in the case, but 
must establish a new fact of itself decisive of the merits of 
the cause.” 

In that case the failure of the person who made the search 
for certain records (which were deemed material) to state 
his acts in the matter under oath, was regarded by the court 
as a circumstance deserving mention. With all the strict- 
ness of the rule as there stated by Judge Forward in an 
opinion showing no small amount of research, he still took 
occasion to say that the statement of facts as there made, 
in the petition presented, should not be followed as a prece- 
dent, and to some extent excused the defendants from the 
required diligence and inquiry by the fact that they were 
administrators. 

Judge Forward in this opinion refers with approbation to. 
the views of Mr. Justice Story in Dexter vs. Arnold, 5 Ma- 
son, 310. It will be there observed that while there is con- 
siderable difference in the views of the courts, Mr. Story, 
while he does not so decide, inclines to the view that new 
proof of matter clearly in issue, if that proef is in the shape 
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of written evidence, may be produced as well as new facts. 
Speaking, however, of the testimony of new witnesses he says: 
“Tf it be admissible (upon which I am not called to decide) 
it ouglit to be received with extreme caution, and only as it 
is of such a nature as ought to be decisive proof.” In Ken- 
tucky the evidence of new witnesses is rejected. (Harden 
Reports, 342.) Chancellor Kent’s view, as announced in 3 
John. Ch., 124, is that any new evidence must not be a mere 
accumulation of witnesses to the same fact, but some strin- 
gent written evidence or newly-discovered papers. The pe- 
tition here alleges in general terms “that after the cause 
was submitted, he discovered new evidence material to his 
defence, which he could not by due diligence have produced 
at the former hearing; that the newly-discovered evidence 
is material to his case, John L. Miller, Hunter Pope, and 
others; that he expects to prove that at the former foreclo- 
sure referred to in the bill of complaint and at the sale there 
were bidders on the ground who would have bid the amount 
of the debt had they not been prevented by W. James Hines, 
trustee, who told them that the property was his, and that it 
was no use for them to bid. He also avers that the land 
thus sold was and is worth the amount of the debt.” 

So far as the value of this property is concerned that cer- 
tainly was not new matter discovered since publication or 
decree. So far as the sale is concerned that was not new 
matter, nor can we upon any proper ground reach the con- 
clusion that there was anything like reasonable diligence in 
this matter. The defendant knew of the sale, and by asim- 
ple examination of the foreclosure proceedings in the first 
suit, and certainly he must be held to this degree of dili- 
gence, he would have seen that it was bid off for less than. 
the debt. 

It is apparent from his answer to the original bill that he 
knew facts which should have led him to this examination 
and to the knowledge of all that he now alleges came to his 
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knowledge since decree or publication. Again, the wit- 
nesses by which this is to be established are named. No 
affidavit of theirs as to their knowledge is produced, and no 
reasoa is given for their non-production. 

Weare not prepared to say that the matter here proposed 
to be produced is new matter within the meaning of the au- 
thorities, but if this be conceded the record does not make a 
ease of reasonable diligence. The defendant had months 
after the sale to inquire into the facts, and his mind had 
been directed to the inquiry as to the reason for the failure 
of the land to bring the debt. He says it was the agree- 
ment of the plaintiff to take the land for the debt, and in- 
quiry to that end was the most natural thing possible for a 
business man of ordinary prudence and attention. Even 
when controlled by the rules adopted by the most liberal 
courts in this respect, we cannot see how we can sustain 
this action of the court in granting the prayer of this pe- 
tition. 

Mr. Justice Story, speaking of this subject, says, “ Zhe 
qualification of the rule is that the matter must not only be 
new, but it must be such as the party, by the use of reasona- 
ble diligence, could not have known, for if there be any laches 
or negligence in this respect, that destroys the title to relief.” 
Story’s Eq. Pl., $414. 

Having disposed of the matter of the cross-bill and of 
the petition for leave to file a supplemental bill in the na- 
ture of a bill of review, we reach the only remaining ques- 
tion, and that is the final decree. From this decree defend- 
ant appeals. Had we concluded otherwise than we have 
upon the question of the cross-bill and petition for leave to 
file the supplemented bill, the matter of the final decree 
would not have been properly a subject of review by this 
court, but of rehearing by the court below. As it is, how- 
ever, this question is properly presented. It is held in pro- 
eeedings in the same suit that if a purchaser at a sheriff’s 
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sale succeed by false statements or suggestions in deterring 
others from bidding, and they obtain the property for an in- 
adequate price, the sale will be set aside and a re-sale or- 
dered. 5 Ind., 487; 7 Black., 275 ; 25 Il., 173. 

It is held also that as a matter of public policy the law 
provides in various ways for a fair competition in sales made 
by its authority, and generally whatever prevents it is a 
traud. (3 John. Cases, 29.) Acts preventing a fair compe- 
tition are also held to constitute a fraud on the debtor and 
his remaining creditors. So if “ puffers” at an auction en- 
hance the price and deceive other bidders, and they are in 
fact misled, it is held that the sale will be held void as 
against public policy. The reason is, a fair competition is 
prevented. (7 Black., 267; 6 John., 194; 8John., 444.) These 
rules are announced in cases arising between the parties, or 
those having notice of these equities. 

In this case the defence as to the prior decree is presented 
‘collaterally. We have here neither a bill original in its 
character, nor a proceeding in the same suit in which the sale 
occurred asking relief. This proceeding is a collateral as- 
sault upon a prior decree and sale, made months after the 
‘sale occurred. 2 Pet., 162; Rorer on Jud. Sales, 466. 

The plain and sure remedy of this party was a petition to 

the court after the sale to set it aside, or an original bill to 

accomplish the same purpose, if his proofs were sufficient to 
justify such action. His failure here so to do for months must, 
to some extent, control this court in reviewing the issues 
presented in the cause as heard upon the final decree. His 
laches, with a plain remedy, indicate a simple desire for delay 
in a suit asking a foreclosure of this mortgage. 

The defence in this suit is that the ‘mortgagee agreed to 
bid in the property and cancel the debt. We have in the 
statement of the case inserted the testimony at length. Be- 
tween the plaintiff and defendant there is a clear, plain 
and direct conflict. 
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So far as the testimony of Dr. Pope is concerned, it is not 
inconsistent with the testimony of plaintiff Hines. He 
says that Dr. Hines said to him that he was satisfied with 
the security for the debt of the firm of Dickinson, Lipscomb. 
& Co., and would not have to interfere with the property in 
controversy in this action. The impression received was 
that he would not disturb Mr. Lipscomb in the possession of 
the property in controversy. It is entirely probable, and 
there is no doubt of the fact, that this statement was made. 
This was Hines’ opinion at the time stated ; but upon what 
principle can a party, speaking casually of a friend’s indebt- 
edness, be held to a mere statement of what, perhaps, was 
his hope, that it would not be his unpleasant duty to enforce 
a second mortgage for the same debt, when he had two 
mortgages to secure it ? 

As to the testimony of the son of the defendant in this 
cause, it is both uncertain and indefinite, and does not pur- 
port to give the whole conversation had at the time, and for 
these reasons not entirely inconsistant with that of the plain- 
tiff Hines. This witness testifies that he heard Hines say 
that his father might sell the land now in controversy at any 
time ; that he would release the mortgage ; that his father 
told him to go and tell certain parties (his uncle and Frank 
Mosely) not to bother any more about the matter of bidding, 
as he had seen Dr. Hines and made it all right. This testi- 
mony is entirely consistent with the statement of Dr. Hines 
that he agreed with defendant that he would, even after a 
sale, give time to pay the debt and redeem the land. 

Plaintiffs son simply says that he heard Dr. H. say that 
there would be no use for selling the second place mort- 
gaged ; and this may have been, as Dr. H. says, upon the 
hypothesis that defendant would pay the whole debt and 
thus prevent it. 

Upon the testimony and record as presented, in view of 
the principles which must control us, this decree must be 
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affirmed. As against the mortgage and against a legally- 
established and ascertained debt, we cannot accept such tes- 
timony as sufficient to pass a decree of satisfaction. 

The decree must be affirmed without prejudice to any 
right the defendant may have to a proceeding in the suit in 
which the first mortgage was foreclosed, or without prejudice 
to any right he may have to file an original bill to set that 
sale aside, or to an action for damages. 

As a matter of course we do not determine that there is 
any such right ; we only save it from the operation of this 
decree, if it exists. The orders in this cause granting leave 
to file a cross-bill and a supplemental bill in the nature of 
a bill of review, are reversed and set aside; the cross-bill 
and supplemental bill in the nature of a bill of review, are 
set aside ; and the decree of the Circuit Court of the Third 
Judicial Circuit, herein rendered on the 29th day of May, 
A. D. 1875, is affirmed, without prejudice to defendant’s 
right, if any such there be, to a proceeding in the suit in 
which the first mortgage was foreclosed, or to file an origi- 
nal bill in reference thereto, or to an action for damages for 
the alleged fraud in such sale. ~- 





Joun Dunn, AprEeLiant, vs. Barton anp Hazexton, Ap- 
PELLEES. 


it is the duty of an under-lessee to inform himself of the covenants con- 
tained in the original lease, for, if he enter and take possession, he 
will be bound by these covenants. Where the restriction upon the 
manner of using the premises is a covenant running with the land, it 
is binding upon the estate in the hands of a sub-tenant. He takes the 
title of the lessee with like limitations and restrictions. 


Appeal from the Circuit Court for Escambia county. 
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The facts are stated in the opinion ‘of the court. 
C. C. Yonge for Appellant. 
Mr. Justice Westcorr delivered the opinion of the court. 


This bill is brought by the appellant, John Dunn, against 
the respondents, Barton and Hazelton. 

The plaintiff alleges that Mary C. Barton leased the prem- 
ises, which are mentioned in the bill and in reference to 
which this action arose, to Charles Evans for the term of 
five years from May 1, 1874; that Evans assigned the lease 
to W. M. Abbott, who assigned ‘it to plaintiff Dunn on the 
24th of November, 1874, in consideration of five hundred 
and twenty dollars; that on the 27th day of January, 1875, 
the said Mary Barton, in consideration of being permitted 
to occupy the premises until the end of the term without 
additional rent, over and above what he was to pay, (the 
sum of forty dollars per month,) agreed that during the pe- 
riod of the lease she would not authorize or permit the prem- 
ises to be used in any way, or for any purpose that would 
conflict or come in competition with the business of the said 
John Dunn, as then carried on in the adjacent building, 
which was that of a public bar-room, where liquors and 
wines were retailed and where refreshments were furnished. 
and that she shall occupy the premises until the end of the 
lease. 

As an exhibit to the bill there is filed an agreement, exe- 
euted by Mary C. Barton and John Dunn, under seal, at- 
tested by two witnesses, authorizing her to use and occupy 
the premises for the time named and upon the conditions 
stated. Upon this agreement there is no evidence of its 
having been recorded, nor is there in the bill any allegation 
to that effect. 

The plaintiff then alleges that Mary C. Barton is now 
permitting the premises to be used for carrying on the same 
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business that he is engaged in, and prays an injunctien re- 
straining her from the use of the premises in the manner 
mentioned, and from sub-letting the same to be used for any 
purpose not authorized by the agreement between the parties. 

The plaintiff, as against Annie Hazelton, alleges that de- 
fendant, Mary C. Barton, after having occupied the house 
for about one year, has “‘ undertaken to sub-let the said prem- 
ises to Annie Hazelton, who has entered upon and is now 
occupying said tenement without plaintiff’s permission and 
against his objections, in the business of a public bar-room, 
where liquors and wines are retailed, and refreshments are 
furnished.” 

The plaintiff then alleges that defendants have no prop- 
erty, over legal exemptions, within reach of any judgment er 
execution, sufficient to cover the damages he is about te 
sustain and is sustaining daily. 

He alleges further, that he made a lease to one William 
Blumer, covenanting that he (Blumer) should enjoy the same 
protection from competition in business as he had secured te 
himself in his contract with Mary C. Barton. He prays for 
an injunction restraining the defendants from the use of the 
said premises in the manner indicated ; that Mary C. Bar- 
ton be enjoined from sub-letting the said tenement to Annie 
Ilazelton, or to any other person, to be used in the manner 
set forth, or for any other purpose conflicting with the inter- 
est of his business, or of that of his lessee, William Blumer ; 
that said Annie Hazelton be restrained from occupying or 
using the said premises, in the manner and for the purposes 
above set forth, or without the consent of your orator, or in 
any manner dispossessing him of the exclusive control of the 
same, as provided in his said contract of January 27, 1875. 

Mary C. Barton, in her answer, denies that she executed 
the contract of 27th January, 1875, with a knowledge of 
its contents ; that she never read it, or had it read to her; 
that she was unaccustomed to business and was imposed upor 








‘i 
ey 
i 
it 
if 
a | 
t 
} 
ly 
f 
4 
Hf 
) 
af 


768 SUPREME COURT. 


Dunn v. Barton and Hazelton—Opinion of Court. 














by plaintiff, and that his act was a fraud; admitting, how- 
ever, that she had previously agreed to sign an agreement 
not to use the “ tenement,” nor permit it to be used, for re- 
tailing liquors by the glass in competition with his business. 
She denies any agreement to give him exclusive control of 
the premises, and affirms that there was no consideration for 
the contract. She admits the lease to Annie Hazelton, but 
denies that she authorized any conflict with plaintiff’s busi- 
ness. She affirms that the adjoining house occupied by 
plaintiff’s lessee, Blumer, has become a nuisance to her, by 
reason of the nightly noisy dancing and frequent drunken 
orgies of male visitors and women lodgers, and claims that, 
by reason of plaintiff’s permitting such use of his house, he 
is estopped from complaining of ber in a court of equity. 

Defendant, Annie Hazelton, answers that while it may be 
true that plaintiff contracted with Mary C. Barton as al- 
leged in his bill, for anything to the contrary she knows, yet 
that she is an utter stranger to all and every such matters, 
and cannot form any belief concerning the same; that she 
rented the Barton House on the 1st of February, 1876, from 
Mary C. Barton, at the monthly rent of $100, payable in 
advance, for two months of which she has paid, and that she 
is now engaged in keeping a restaurant and refreshment sa- 
loon upon the premises, and denies that this business is in- 
jurious or detrimental to the business of the plaintiff. To 
these answers there was a general replication. After these 
re} lications follow affidavits on one side affirming that Wm. 
Blumer kept a house of improper character, and some alleg- 
ing that Annie Hazelton kept a house of the same kind. 

No allusion has been made to their particular contents in 
argument, and we see no necessity in the disposition of this 
case to recite them here. 

On the 22d February, 1876, after argument, a temporary 
injunction was granted restraining Mary C. Barton from per- 
mitting vr authorizing the use of the premises for the pur- 
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pose of retailing wines and liquors and furnishing refresh- 
ments, or otherwise depriving plaintiff of the exclusive con- 
trol of the premises, and enjoining Annie Hazelton from 
using the premises for such purpose. 

A few days after granting this injunction, Annie Hazelton 
moved to amend her answer upon an affidavit to the effect 
that since the-filing of her answer it had come to her knowl- 
edge that the lease to Dunn from Abbott of the premises 
known as the Barton House, whereon John Dunn founded 
his claim to the injunction herein issued, was not recorded 
in accordance with the requirements of the laws of Florida, 
as against third purchasers, without notice, at the time she 
rented the premises from Mary C. Barton ; that before rent- 
ing said premises from said Mary C. Barton she caused the 
records in the clerk’s office to be examined, and thereby as- 
certained that the ownership of said property was in the 
said Mary C. Barton, and that she never had any notice, ac- 
tual or constructive, that said John Dunn had leased the 
said premises from any one, or had any right or title to the 
possession of the same, until after the institution of these pro- 
ceedings. Upon the affidavit she was permitted to amend 
her answer accordingly, to which answer replication was filed. 

The plaintiff then moved to amend the prayer of his bill, 
asking for a receiver of the rents during the existence of 
the lease by Mary C. Barton to Annie Hazelton, in the event 
the court did not enjoin Annie Hazelton as prayed for, and 
that Mary C. Barton be enjoined from the collection of said 
rents, and that the same be paid into the hands of the re- 
ceiver to abide the formal order of the court, and that Mary 
C. Barton be enjoined from making any further lease of the 
premises inconsistent with her contract. This motion, a 
motion to dissolve the injunction, and a motion for leave to 
file an affidavit in opposition to the matter set up in the an- 
swer, was heard ; leave to file the affidavit was granted ; the 


motion to amend the bill was denied, and the injunction was 
49 
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dissolved as to Annie Hazelton. From these orders the 
plaintiff appeals. The grounds upon which their reversals 
are sought are— 

1st. That the court erred in permitting Annie Hazelton 
to amend her answer in the manner stated. 

2d. That the court erred in refusing leave to complainant 
to amend the prayer of his bill in the manner requested. 

3d. That the court erred in dissolving the injunction as 
to Annie Hazelton. 

We consider the last ground of appeal first. Mary C. 
Barton executes a lease for a house, in the city of Pensacola, 
to Evans, for five years from May 1, 1874; this lease Evans 
assigned to Abbott, and Abbott, on the 24th of November, 
1874, assigned it to plaintiff in consideration of $520. On 
the 20th of January, 1875, Mary C. Barton, the original 
lessor, entered into an agreement with plaintiff, by which 
she was to occupy the premises for the balance of the term, 
stipulating that she would not permit the premises to be 
used in any way, or for any purpose, with the business the 
plaintiff carried on in the adjacent building, which was that 
of a public bar-room, where liquors and wines were retailed, 
and where refreshments were furnished. This agreement, 
executed in the presence of two witnesses, is filed as an ex- 
hibit to the bill. It was a transfer of the entire term, the 
rent reserved being the same as that fixed in the original 
lease. (30 New York, 456.) Upon it there is no evidence 
of its being recorded. 

The plaintiff then alleges that Mary C. Barton, after hav- 
ing occupied the house for about one year, “ has undertaken 
to sub-let the said premises to Annie Hazelton, who has en- 
tered upon and is now occupying the house without plain- 
tiff’s permission and against his objections, in the business 
of a public bar-room, where liquors and wines are retailed, 
and refreshments are furnished.” 

There are other allegations as to the insolvency of the de- 











z Tes, 








JUNE TERM, 1878. 














Dunn v. Barton and Hazelton—Opinion of Court. 








fendants, and as to another lease to William Blumer: by 
plaintiff, which, in the view we take of the case, it is un- 
necessary to mention. 
All the right,.title and interest which any of these parties 
. claim in the premises, is derived primarily from Mary C. 
Barton. The plaintiff himself claims through an assign- 
ment of her lease. She was in possession at the time of her 
lease to Annie Hazelton ; as assignee of the term she makes 
a sub-lease to Annie Hazelton, general in its character, and 
without reference to any restriction in the agreement be- 
tween plaintiff and her lessor. The rent she reserves is dif- 
ferent in amount from that reserved in the first lease. Do 
these allegations make a good case against her ? 

Such a covenant as existed between Mrs. Barton and 
Dunn would run with the land, affecting, as it does, the 
mode ot enjoyment of the premises. (10 East, 130; 1 
Smith’s Leading Cases, 122 ; 17 Wend., 136.) It would not 
be void as being in restraint of trade. (1 Smith’s Leading 
Cases, 131.) Has Dunn an equity as against Mrs. Hazelton 
to enforce the covenants between himself and his assignee, 
Mrs. Barton ? 

Plaintiff in his bill no where alleges, as against Mrs. Ha- 
zelton, that she had notice of the covenant not to use the 
premises for a public bar-room, or that he recorded his deed ; 
and Mrs. Hazelton in her answer aflirms that she is an utter 
stranger to the covenant set up in the bill as between her 
lessor and Dunn, her lessee’s assignor. 

The covenant between Mrs. Barton and Dunn was no part 
of the lease assigned by Dunn to Mrs. Barton. It was a 
separate and distinct agreement between them outside of the 
terms of the lease. Now, as between Mrs. Hazelton, the 
under lessee, and plaintiff, there is neither privity of estate 
nor of contract. She has only a partial estate, the reversion 
being in Mrs. Barton. If Mrs. Hazelton was an assignee of 
Mrs. Barton, she would be personally liable to plaintiff upon 
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all covenants which run with the land, but she is simply an 
under lessee. 

In some of the English cases it is held that it is the duty 
of a party, when contracting for an under-lease, to in- 
form himself of the covenants contained in the original 
lease, for if he enter and take possession of the property he 
will be bound by these covenants. 3 M. & K., 283-282. 

In Flight vs. Barton, 3 M. & K., 282, the court held that 
a party who enters into an agreement for an under-lease, 
without inquiring into the covenants of the original lease, 
has constructive notice of all usual covenants in the original 
lease. 

In the case of Corser vs. Collingee, the Master of the Rolls 
says of an under-lessee, who goes into possession under an 
agreement for an under-lease, “if there were no evidence 
whatever other than the facts I have now stated, prima 
facie, a man who agrees to take an under-lease must know 
that he is to be bound by all the covenants contained in the 
original lease.” 

In the case of Wheeler and another vs. Earle, 5 Cushing, 
35, the Supreme Court of Massachusetts, in speaking of the 
effect of covenants running with the land in leasehold es- 
tate, says: “The restriction upon the manner of using the 
premises runs with the land and is binding upon the estate 
in the hands of sub-tenants. They take only the title of 
the lessee, and with the title, limitations and restrictions.” 

Applying this principle to this case, Annie Hazelton holds 
the estate subject to the covenants running with the land in 
the hands of her lessor. This covenant runs with the land: 
it affects the mode of enjoyment of the premises. 10 East, 

130; 17 Wend., 136; 1 Smith’s Leading Cases, 122. 

Whether a sub-lessee is a purchaser within the meaning 
of the statutes regulating the recording of conveyances and 
protecting bona fide purchasers for valuable consideration 
without notice, we think it unnecessary to inquire. The sub- 
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lessee is in possession of the estate of his lessor, and he is 
bound by his covenants which relate to the occupation ot 
the premises. 

As to the remedy by injunction. Between vendor and pur- 
chaser, a court of equity will interfere to enforce a cov- 
enant of this character, and the same principle justifies its 
control of a sub-lessee. The jurisdiction is unquestionable. 
(4 Sand., 502; 2 Phillips, 775; High on Inj., 727.) With 
this view the question as to the amendment of the prayer 
of the bill, as well as the amendment of the answer, be- 
comes immaterial. 

The order dissolving the injunction is reversed and set 
aside, and the case will be remanded, with instructions to 
re-instate the injunction upon the motion of the plaintiff 
and upon his giving such bond as the court may, in its dis- 
cretion, require. 








Joun J. Tuompson, APPELLANT, vs. Witt1aM A. MaxweE 1, 
APPELLEE. 


1. A general demurrer to a bill, as for want of equity, will be overruled if 
there is any ground of equitable relief stated in the bill, even if there 
are any number of grounds of special demurrer. 


2. Where, upon a foreclosure of mortgage, after decree and sale it is found 
that a portion of the lands described in the mortgage (a copy of which 
was annexed to the bill) were not properly described in the bill of 
foreclosure, a bill of review may be filed for the purpose of correcting 
the error in the bill and setting aside the decree and sale as to the 
land erroneeusly described; or setting aside the decree in éofo if nec- 
essary, and obtaining a sale of the mortgaged lands. 


3. An injunction should not be granted unless the bill contains a prayer 
therefor, nor should an injunction to stay proceedings at law be 
granted without bond and securities prescribed by statute, except in 
cases otherwise specially provided for by law. 
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4. A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against the mortgagor or 
his tenant. 

3. A mortgage unrecorded or imperfectly recorded is valid as against 
creditors or subsequent purchasers with notice of the mortgage. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
eourt. 


Thomas F. King for Appellant. 
O. A. Myers and Fred. T. Myers for Appellee. 


Tue Onter-Justice delivered the opinion of the court. 


This is an appeal from the orders of the Circuit Court for 
Alachua county overruling a demurrer to complainant’s bill 
and granting injunction without requiring the security pre- 
scribed by law. By the bill it appears that Maxwell, appel- 
lee, was the mortgagee and holder of a mortgage executed 
by Charles P. Crawford to secure some ten thousand dollars 
and interest, dated October 25, 1870, on 1,860 acres of land 
in Alachua county, witnessed by J. J. Thompson, appellant, 
and “A. J. DaCosta, D. C.,” and recorded December 26, 
1870, by W. K. Cessna, Clerk, by “A. J. DaCosta, D. C.” 
There was no formal certificate of the proof or acknowledg- 
ment put upon record, other than what may be deduced from 
the above memorandum. On June 23, 1873, formal proof of 
the execution of the mortgage was made before the Clerk by 
DaCosta as a subscribing witness and duly recorded. 

In March, 1873, Thompson, obtained a judgment in the 
County Court of Alachua county for $119.11 against Craw- 
ford, the mortgagor, and levied the same on the lands de- 
scribed in the mortgage, which lands were sold by the 
sheriff June 2, 1873, to Thompson, the plaintiff in the exe- 
eution, for ten dollars, the sheriff’s deed being duly recorded 
July 12, 1873. 
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Thompson brought suit in ejectment against one Dupuis, 
the tenant in possession under Crawford the mortgagor, and 
on March 31, 1875, recovered a judgment in said action for 
the possession of the premises and for about $600 mesne 
profits. The time of the commencement of the ejectment 
suit is not stated in the bill. 

Complainant filed his bill to foreclose his said mortgage 
August 30, 1873; obtained his decree November 4th, and 
the lands were sold to complainant January 5, 1874, and 
conveyed to him by sheriff’s deed, recorded February 25, 
1874. 

The bill shows that the mortgage was deposited with the 
clerk for record and actually spread upon the records De- 
cember 26, 1870; but alleges that the clerk by mistake en- 
dorsed upon the mortgage that it was recorded in Decem- 
ber, 1871, instead of 1870. 

It is also shown that one parcel of the land mortgaged, _ 
to wit: the ““W4 of section 1, T. 8S., R. 18 E.,” was erro- 
neously and by mistake described in the bill of foreclosure, 
and all subsequent proceedings, including the sheriff’s deed, 
as the “ Nf section 1,” &c. It is further alleged that com- 
plainant has not parted with the title of any of said lands 
so acquired under the foreclosure sale. The bill prays that 
the clerical error of the clerk in his endorsement of the date 
of recording the mortgage be reformed and corrected ; that 
the error in the description of the lands as set out in his bill 
of foreclosure be corrected by amending the bill and other 
proceedings in accordance with the truth of the description, 
and that such proceedings may be had therein as may be 
proper to rectify the said decree and proceedings; and it 
being alleged in the bill in this cause that the defendant 
Thompson caused the levy to be made upon the mortgaged 
lands, and a sale and deed to be executed under his judg 
ment for the purpose of overreaching and defrauding com- 
plainant ; that the sheriff’s deed to Thompson casts a cloud 








776 SUPREME COURT. 








Thompson v. Maxwell—Opinion of Court. 








upon the complainant’s title ; that Thompson is not a done 
fide creditor or purchaser without notice of complainant’s 
mortgage, but that said Thompson had notice and was a 
subscribing witness of said mortgage; that Thompson’s 
’ “purchase was inequitable, unfair, for an inadequate price, 
and was manifestly secured by fraudulent collusion with 
other parties, or by the gross ignorance of the sheriff ;” that 
no public notice of said execution sale was given as re- 
quired by law ; that the said sheriff’s deed conveys no in- 
terest to Thompson as against the mortgage title; that the 
judgment in the ejectment suit against Dupuis for rents 
and profits, and for possession, was obtained more than thir- 
teen months after complainant’s purchase at the foreclosure 
sale, was contrary to equity and fraudulent, and yet he per- 
sists in claiming title and in taking possession of the lands ; 
complainant thereupon further prays that the levy and sale 
under Thompson’s execution be set aside and the deed an- 
nulled so far as the same covers the land embraced in the 
mortgage; that Thompson be enjoined from further pro- 
ceeding with the judgment in ejectment or writ of posses- 
sion under it, and from taking possession, or collecting the 
rents and profits of the premises, or the judgment recovered 
therefor, and that the sheriff deliver the quiet possession to 
complainant. Afterward the complainant amended his bill 
“by alleging that said defendant is now seeking by suit 
against J. D. Matheson, one of the sureties with Maxwell 
on a bond of J. Samuel Dupuis, to pay said debt in eject- 
ment, which the complainant avers to be void as before 
stated in said bill, and complainant says that a judgment 
on said bond against said co-surety will be a judgment 
against complainant under the statute for contribution, 
whereas the complainant avers that the obligors on said 
bond are not bound thereby by reason of the facts set forth 
in said bill without securing (sic) the principal before there 
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has been a breach of said bond so far as complainant 
knows.” 

The defendant Thompson demurred on the general 
ground that “there is no equity in the bill.” 

Upon hearing the demurrer was overruled and defendant 
Thompson enjoined, as prayed, from proceeding with a suit 
of Thompson vs. Matheson “ upon the appeal bond of J. 8. 
Dupuis, principal, and W. A. Maxwell and J. D. Matheson, 
until the further order of the court, provided the complain- 
ant file his bond as usual in such cases with his own signa- 
ture alone, without surety, within twenty days, for the sum 
of fifteen hundred dollars.” Thompson was further en- 
joined from further proceeding to enforce or execute any 
writ of possession issued, or to be issued upon the judgment 
in ejectment until further ordered. No security was re- 
quired upon the latter injunction. From these orders 
Thompson appealed, and seeks to reverse the same—Ist, 
because the court erred in overruling the demurrer, and 2d, 
because the court granted the injunctions without requiring 
the complainant to give the bonds and securities prescribed 
by law. 

I. It is a well settled rule that upon a general demurrer 
to a bill, if there is in the bill any good ground for equita- 
ble relief, the demurrer must be overruled, even if there are 
any number of grounds of special demurrer in the bill. 
Story’s Eq. Pl., §443; Cooper’s Eq. Pl., 112; Barb. Ch. Pr., 
107, and citations. 

This bill, as a bill of review, filed for the purpose of cor- 
recting the apparent errors in the decree and in the record 
in the foreclosure proceedings in the suit of this complain- 
ant against Crawford (which errors affect the vitality of the 
decree to a certain extent, and proceeding from an evident mis- 
take and misadvertance in the description of the mortgaged 
property,) presents a case which entitles the complainant to 
equitable relief. 
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A bill of review lies after a final decree, (Story’s Eq. P1., 
408, a; 2 Barb. Ch. Pr., 93; Whiting, e¢ al., vs. Bank U. S., 
13 Pet.,6; Putnam vs. Lewis, 1 Fla., 455;) and may be 
filed without leave of the court. 2 Dan. Ch. Pl. & Pr., 3 
Am. Ed. 1633; 17 Ves., 178. 

The bill may pray simply that the decree may be re- 
viewed and reversed in the part complained of, if it has not 
been carried into execution. If it has been executed, the 
bill may also pray the further decree of the court to put the 
party complaining of the former decree into the situation in 
which he would have been if the decree had not been exe- 
cuted; (2 Dan. Ch. Pl. & Pr., 1632-3; Story’s Eq. PL, 
§420 ;) and a supplemental bill may be added, if any event 
has happened which requires it, and particularly if a party 
not a party to the original suit becomes interested in the 
subject, he may be made a party to the bill by way of sup- 
plement. 2 Dan. Ch., sup.; Price vs. Keyte, 1 Vernon, 
135; Whiting vs. Bank, 13 Peters, 6. 

In Millspaugh vs. McBride, (7 Paige, 509,) 1t was held 
by the Chancellor that where the complainant in a foreclo- 
sure had become the purchaser and had not parted with his 
interest, the decree might be opened by the court which pro 
nounced it, where the error cannot be corrected by a rehear- 
ing or upon a bill of review. 

A bill of review is in the nature of a writ of error, and its 
object is to procure an examination and alteration or re- 
versal of a decree upon a former bill, which decree has been 
signed and enrolled. Story’s Eq. Pl., $403, et seg. 

The error in the decree complained of consists in the mis- 
recital, by mistake, in the bill and subsequent proceedings, 
including the final decree and deed, of the description of a 
portion of the lands included in the mortgage, the bill erro- 
neously describing the lands as the “ N4” of a section, where- 
as the mortgage described the land as the “ W4,” and this 
mistake is contained in the deed. This error may be cor- 
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cected by a bill of review which will set the parties right. 
The mortgagor should be duly summoned, if not appearing, 
to answer the bill, and upon a decree correcting the error in 
the bill of foreclosure, and in the decree of sale (vacating so 
much of the decree and the deed as relates to the erroneous 
description) there should be an order of sale of so much of the 
property as may be affected by the mistake, unless the mort- 
gage is otherwise satisfied, or unless a defence against the facts 
set out in this bill be established according to the Jaw and 
equity of the case. As there is equity in the bill, the de- 
murrer was properly overruled. 

It was proper to make the defendant Thompson a party 
to the suit, because he had, after the execution of the mort- 
gage, become an incumbrancer and purchaser and had the 
sheriff’s deed covering a portion of the mortgage lands, and 
it would not have been amiss if he had been made a party 
to the foreclosure suit in the first instance, as in that case 
the question of priority of lien could have been tried and de- 
termined. 

Il. The remaining ground, upon which the court is alleged 
to have erred, is that the injunctions were granted without 
exacting security as required by statute. The act of 1828, 
{Thomp. Dig., 454,) as amended by Chap. 526, laws of 1872, 
provides that no injunction to stay proceedings at law after 
verdict shall issue, unless the party applying shall previously 
pay the costs and enter into bond with two or more sure- 
ties to pay the amount of the judgment. 

The act of 1861, Chap. 1098, authorizes the court to allow 
an injunction without security where the party shows that 
he is unable to give bond, and proves to the judge that the 
grounds of his action and the facts warranting an injunction 
are true as alleged in the bill. These statutes were not ob- 
served, but the injunction staying proceedings on the re- 
covery in the ejectment suit was granted without sureties. 
Sut in addition te this fact, it does not appear that the com- 
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plainant, by his bill, prayed an injunction to restrain suit 
upon the bond of Dupuis, Matheson and complainant 
Maxwell, which is mentioned in the amendment of the bill. 
The statute is explicit that no injunction shall be granted in 
such case, unless the restraint is prayed for in the bill. (See 
also Story’s Eq. Pl., §41.) The writs of injunction having 
been so granted, the one without the prayer and both with- 
out security, were granted improvidently. But this matter 
should be disposed of on other grounds apparent from this. 
record. 

The matter alleged as the ground of injunction to stay 
the action against Matheson on a bond, is not so clearly or 
sufficiently stated as to enable the court to see that it has 
any connection with the subject-matter of this suit. 

We have quoted in the statement of the case the entire 
allegation of the bill as amended in respect to the ground 
of the injunction, from which it appears that Thompson has 
commenced a suit against Matheson upon a bond executed 
by him, with Maxwell, complainant, as sureties for Dupuis,. 
to pay the damages recovered in the ejectment suit against 
Dupuis. But there is no good reason shown why the bond 
should not be prosecuted. No case is made by the complai- 
nant which entitles him to relief by injunction against the 
proceeding on the bond, if we understand the complainant’s 
bill. Again, it appears from the bill (as we understand it), 
that complainant held a mortgage upon Crawford’s land for 
ten thousand five hundred dollars, executed in December, 
1870, which fact was known to Thompson, and, indeed, 
the mortgage was executed in his presence and attested by 
him. Subsequently Thompson sued Crawford and recovered 
judgment for $119 and sold the mortgaged land, and after- 
wards, upon the title derived from this sale, brought eject- 
ment against Dupuis and recovered the lands and rents and 
profits. Thompson had an undoubted right, upon the facts 
stated, to sell Crawford’s interest in the land, and as pur- 
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chaser, to recover possession from Crawford or his tenant 
and to recover mesne profits, for his title was good as against 
them. The mortgage raised no obstacle to the recovery. 
Thompson purchased in June, 1873. In August, 1873, 
complainant commenced the foreclosure of his mortgage, 
and in January, 1874, purchased the land on the foreclosure 
sale, and on the 25th February, 1874, procured his deed. 
Until this purchase he had no title, and was not in a condi- 
tion to resist a suit for possession by Thompson. When this 
complainant seeks to recover possession upon his foreclosure 
deed, it is not probable that Thompson, as a creditor and 
purchaser, with notice of the anterior mortgage, will be 
able to defeat the complainant’s title, according to the case 
stated in this bill. (Thomp. Dig., p. 180, Sec. 4.) Thomp- 
son’s title upon a sheriff’s sale on execution upon judgment 
junior to the mortgage, (of which he had notice, even though 
it may not have been properly recorded,) was probably a 
good title as against everybody, except a purchaser under 
the mortgage. Whether there was any collusion or fraud 
in the method of procuring his deed under his execution and 
judgment by Thompson, as is intimated in the bill, may be 
inquired of at the proper time, with proper parties before 
the court. The fact that this large quantity of land was 
bid in by Thompson under the-execution sale for ten dollars, 
is not evidence of fraud on his part. He doubtless bid with 
reference to the mortgage and its possible consequences. 
There appears to be no ground for an injunction upon the 
facts charged in this bill. 

Whether the execution of the mortgage in the presence 
of the recording officer, as one of the subscribing witnesses, 
is a sufficient authentication or proof of its execution before 
such oflicer to entitle the mortgage to record, it is not neces- 
sary now to examine. 

The decree of the court overruling the demurrer is af- 
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’ firmed, and the orders allowing the several injunctions are 
reversed with costs. 








Witson’s ADMIMISTRATOR, ET AL., APPELLANTS, vs. CALVIN 
B. Dresie, APPELLEE. 


1. A sheriff does not become an administrator ex-officio of an intestate estate 
until empowered by the probate court to act as such, and until thas 
event he can do not act, or consent to nothing, to bind the estate. 

2. A service of subpcena upon a sheriff, as ex-officio administrator, before 
he has been ordered by the Judge of Probate to take charge of the 
estate of a deceased mortgagor, does not authorize a decree pro con- 

Jess. 

. Where there is a total absence of parties against whom a decree can be 

made, a plea in abatement should be sustained. 


is 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion of the 
court. 


E. C. F. Sanchez and B. H. Thrasher tor Appellants. 
J. H. Goss for Appellee. 
Tuer Cuter-Justicr delivered the opinion of the court. 


This is a bill to foreclose a mortgage executed by Lemuel 
Wilson to Calvin B. Dibble. The bill was filed in Alachua 
Circuit Court February 17, 1875, against “ Louis A. Barnes, 
sheriff, ex-officio administrator of the estate of Lemuel Wi!- 
son, deceased.” There is no allegation in the bill that Lem- 
uel Wilson is dead, or that Louis A. Barnes was his admin- 
istrator, except as thus recited in the entitling of the bill in 
the foregoing words. 

April 2, 1877, a decree pro confesso was entered by com- 























JUNE TERM, 1878. 783 








Wilson et al. v. Dibble—Opinion of Court. 








plainant. December 22, 1877, an order was made substi- 
tuting Samuel C. Tucker, sheriff, as administrator ex-officio 
of Wilson, deceased, in place of Barnes, discharged. De- 
cember 28, 1877, a final decree was entered, directing a sale 
of the mortgaged premises, and, subsequently, B. F. Daw- 
kins was appointed a special master to sell. At this stage 
of the cause, Samuel C. Tucker, as ex-officio administrator of 
the estate of Lemuel Wilson, deceased, together with Ra- 
phela S. Wilson, Mary E. Shuford, James L. Shuford, A. 
J. DaCosta, Amanda DaCosta and William A. Wilson, (in- 
fant, by his next friend,) filed their bill in equity against 
Calvin B. Dibble and B. F. Dawkins, special master, where- 
in they pray an injunction against Dibble and Dawkins, 
restraining them from selling the lands under said decree 
on account of sundry alleged fraudulent transactions of the 
said Dibble, calculated to injure said complainants, who, 
except said Tucker, are heirs-at-law or legatees of said Lem- 
uel Wilson, alleging that said mortgage is fraudulent; and 
further alleging that in the suit of Calvin B. Dibble to fore- 
close his mortgage, Louis A. Barnes was not an administra- 
tor ea-officio of the estate of Lemuel Wilson, deceased; that 
no subpoena was ever served on Barnes as such administra- 
tor; that all the proceedings in that case were altogether 
irregular, insufficient and void. 

The matters alleged in the said bill came on to be heard 
before the Circuit Judge February 6, 1878, who considered, 
among other things, that the proof of service of subpcena 
in the suit of Dibble against Barnes, as administrator, was 
“ not satisfactory,” and ordered that the decree pro confesso 
and the final decree therein be declared null and void and 
set aside, and that the proceedings on the bill of foreclosure 
be stayed until the further order of the court ; and ordered 
further, that all the complainants be required to plead, an- 
swer or demur to the bill of Calvin B. Dibble against Sam- 
uel C. Tucker, sheriff and ea-offcio administrator of Lemuel 











SUPREME COURT. 








Wilson et al. v. Dibble—Opinion of Court. 





——_.. 





Wilson, deceased, (successor to Louis A. Barnes, removed.) 
by the first rule day in March next. Whereupon all of said 
complainants filed their plea in abatement in the foreclosure 
suit, praying judgment that said bill of Calvin B. Dibble be 
quashed, &c., because the said Barnes was not the adminis- 
trator of the estate of Wilson, ex-officio or otherwise, at the 
time of filing said bill on the 17th February, 1875, and 
was not appointed, and did not become such administrator 
until the 24th day of April, 1875, nor was the said Samuel 
C. Tucker such administrator until long afterward. 

The affidavit of L. A. Barnes, dated December 28, 1877, 
states that he remembers that a subpcena in chancery was 
presented to him in the cause and that he acknowledged due 
service thereon, but the time of such service is not stated. 

Another affidavit of L. A. Barnes, dated February 1, 
1878, states that he thinks he was served with a subpcena in 
the foreclosure case but is not certain of it, and that he gave 
no notice of the service on him to the widow or any of the 
heirs of Lemuel Wilson, or that such a suit was pending 
against the estate. 

The court ordered that the plea in abatement be over 
ruled and set aside, and the said Tucker, ex-officio adminis- 
trator, and the other parties who had filed their plea under 
the order of the court as stated, appealed from the order 
overruling their plea. 

This court, in the case of Davis vs. Shuler, (14 Fla., 438,) 
held that under the statutes of this State (Th. Dig., 198-9, 
and Section 3, Chap. 157, approved January 7, 1848,) a 
sherifi was not an administrator ew-oficio until ordered and 
empowered by the proper court tu act as such, that he could 
perform no act, and was under no responsibility as adminis- 
trator until he was so empowered, and a judgment recovered 
against a sheriff as administrator ew-officto obtained by ser 
vice of process upon the sheriff before he was so appointed, 
was void. The sheriff, by admitting service, or submitting 
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to service of process, cannot bind the estate, because, in law 
and fact, he is not an administrator until duly authorized as 
provided by law. 

In the present case, Barnes, sheriff, at the time of filing 
this bill of foreclosure, was not the administrator of the es- 
tate of Wilson. Le was some months afterward, as appears 
by the plea and by the order of the probate court found in 
the record, duly commissioned to act as such administrator. 

The bill of foreclosure named no other persons as defend- 
ants. There was no proof of service upon Barnes, except his 
aflidavit under date of December 28, 1877, stating that he 
remembered that a subpcena had been presented to him in 
the case, but when this was done is not apparent, whether 
before or after the letters of administration were granted to 
him. It is evident, then, that when the bill was filed in 
this cause Barnes was not the legal representative of Lem- 
uel Wilson, deceased ; that there is no evidence in the rec- 
ord that there was any proper service of a subpoena at any 
time; that there is not in the complaint any allegation or 
averment that Barnes or any other person was the adminis- 
trator, and the bill was filed without a real party defendant. 
Neither since the appointment of an administrator has there 
been any service of a subpeena, nor does the bill allege that 
an administrator has been appointed upon whom process 
may be served. The parties who filed this plea in abate- 
ment have only obeyed the order of the court, and they 
have pleaded properly that there is a total defect of parties 
defendant, so that the suit had no vitality, and the plea 
should have been sustained. Story’s Eq. Pl., §§75-6 a. 

As to who should be parties in suits for foreclosure of 
mortgages, we refer to Stery’s Equity Pleadings, Sections 72 
to 76, 193 to 200, 5th edition. 

A portion, if not all of the pleadings are proceedings in 
the suit of S. C. Tucker, administrator, and others, against 
Calvin B. Dibble and B. I’. Dawkins, before referred to, are 
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incorporated in the record of this cause, and an appeal 
therein appears to have been taken from the order requir- 
ing the complainants to plead in this cause. The record 
now certified to us, however, is that of the foreclosure case 
only, and although the counsel considered in their argn- 
ment the appeal referred to, we will not examine it until] 
the record in that case is brought here. It relates to a snit 
standing as a bill of review or otherwise, independent of the 
ease before the court. As to the order therein requiring 
the complainants to plead or answer the bill of foreclosure, 
it does not make them parties defendant in this suit, nor 
have they been made defendants therein by any proper pro- 
cess. 

The order of the court overruling the plea in abatement 
is reversed. 


Enpet & Son, Appetants, vs. Jostan T. Watts, Ap- 
PELLEE. 


1. Where parties holding a deed executed for the purpose of securing 
them for money due and advances to be made, and they on delivery 
of the deed gave to the grantor an agreement to convey to the 
grantor, on payment of a sum named, the interest of the grantees is a 
mortgage interest; and if they have taken possession of the premises 
against the consent of the grantor, and without foreclosure, his proper 
remedy against them is at law, and not in equity, to recover the pos- 
session. 

2. The fact that complainant’s property was taken possession of by a 
mortgagee without foreclosure, while complainant was in custody of a 
committee as an adjudged lunatic, does not give him, after the restora- 
tion of his reason, a right to recover possession of his land by bill in 
chancery. 


Appeal from the Circuit Court for Alachua county. 
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The facts of the case are stated in the opinion of the 


eourt. 
J. H. Goss for Appellants. 
E. C. F. Sanchez and B. H. Thrasher for Appellee. 


Tur Cuter-JusticE delivered the opinion of the court. 


This is an appeal from a decree of the Circuit Court for 
Alachua county allowing an injunction. 

The bill was filed by Walls against M. Endel and his son, 
and alleges that in July, 1876, Endel & Son offered to fur- 
nish supplies to Walls for his plantation to the amount of 
twelve hundred and fifty dollars, provided Walls would se- 
eure the amount by giving them a deed of his house and lot 
in Gainesville, and that they would give him a writing 
binding them to reconvey on his paying them the amount, 
and being in need of credit he accepted the proposition, and 
he and his wife executed and delivered to the Endels a deed 
of conveyance of his said house and lot, and the Endels exe- 
cuted and delivered to Walls a writing under seal, whereby 
they covenanted and agreed that upon the payment by the 
said Walls by the first day of December, 1877, of twelve 
hundred dollars, the said Endel & Son would sell and convey 
to Walls the same property by good and valid deed, but if 
Walls should fail or refuse to pay said twelve hundred dol- 
lars at the time stated, then said agreement to be of no effect. 
These papers were duly proved for record and recorded on 


the same day. 

Walls obtained goods and advances from the Endels un- 
der the arrangement. 

In January, 1878, Walls was declared a lunatic by the 
Circuit Judge, and was confined in the lunatic asylum for 
about a month, when on his recovery he returned and found 
that the house and lot which he had left in the possession of 
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his family had been wrongfully taken possession of by the 
Endels, by operating upon the fears and timidity of Mrs, 
Walls and threatening her in various ways, without author- 
ity or process of law, and without having foreclosed his 
mortgaged lien, and without the consent of his trustee, 
who had been appointed during his lunacy, and said Endels 
had rented said property to a tenant who was in possession 
and withhold the same from the complainant. 

The bill further charges that Endell & Son have not paid 
and advanced him the sum of twelve hundred and fifty dol- 
lars, but only a part of that sum over and above his account 
against them for cotton and other crops, &c.; and further 
charges that the Endels have a mortgage interest in the 
property, and had no right to the possession by virtue 
thereof. 

The bill thereupon prays an injunction to be issued, en- 
joining and restraining the said Endel & Son from selling 
or disposing of said property, or encumbering it in any way, 
and further prays a “writ of restitution by which the said 
Endels will be displaced of their ill-gotten possession of said 
property, and your orator placed back in possession thereof, 
just as he was before the Endels ruthlessly invaded his rights, 
and that they be compelled to disgorge the rents collected, 
if any,” and “for such other and further relief as is usual 
and customary in equity in matters of this kind,” and finally 
“that by some proper process from the hands of this honor- 
able court the Endels be put out of said premises and all 
who hold under them, that your orator may be re-instated 
in his rights as to said property.” 

Upon reading the bill and exhibits the judge granted an 
injunction that “ M. Endel & Son, their agents and attor- 
neys, be enjoined and restrained by this order from claiming 
and exercising any right of possession in the premises above 
described, or renting or collecting rents therefrom, until the 
further order of this court,” March 8, 1878. From this and 
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from an order subsequently made, refusing to dissolve the 
injunction, defendants appealed. 

The complainant has mistaken his remedy in this case. 
The charge that the defendants forcibly, or by improper 
means and influences operating upon the timidity of his 
wife, obtained an unlawful possession of his property, upon 
which they hold a mortgage, does not show that he has 
grounds of equitable relief; but on the contrary that he has 
a plain and adequate remedy at law, either under the forci- 
ble entry and detainer act, or by his action of ejectment. 

According to the allegations of the bill, the defendants 
have a mortgage upon the property in question for twelve 
hundred dollars or less, and they have taken unlawful pos- 
session, and are unlawfully withholding the same from the 
complainant. 

The material prayer of the bill is, that the defendants 
be put out of possession and that the property be restored 
to the complainant, and for proper process to that end; in 
other words, the judgment prayed is a judgment in eject- 
ment, and it is not charged that irreparable damage or 
mischief will ensue if the party is not enjoined. Burns 
vs. Sanderson and Burns, 13 Fla., 381; Freeman vs. Tima- 
nus, 12 Fla., 393. 

Appellee insists that an injunétion may be granted where 
defendants possession is but an interruption of the prior 
lawful possession of the complainant. The authorities cited 
do not sustain this naked proposition. 

The case of Conway, ew parte, 4 Ark., 302, was that of 
a trustee protecting the trust property, the assets of a corpo- 
ration, and forms an exception to the general rule. That 
ease is cited in High on Injunctions, which gives several au- 
thorities referring to the recovery and protection of trust 
property and the like, but they are followed by this lan- 
guage, section 262: ‘“‘ Wherever, therefore, sufficient redress 
ean be had in the courts of law, parties will be left to pur- 
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sue their remedy in a legal, rather than an equitable, tribu- 
nal.” (Schlecht’s Appeal, Pa. St., 172; Pfettz vs. Pfettz, 
14 Md., 376.) The latter case held that the case presented 
by the bill was proper for redress at law, where the remedy 
is ample and complete, either by action of trespass, eject- 
ment, or under the statutes for a forcible entry, and in such 
@ case a court of equity cannot rightfully interfere. In that 
case, like the case made by this bill, the defendants had 
wrongfully entered, and an injunction and receiver of rents 
and profits pendente lite were refused. But it is not necessary 
to fortify a principle so well established. 

The incident that at the time the defendants took posses- 
sion of this property the complainant was temporarily a lu- 
natic, and that a committee or guardian might have the 
aid of the court in protecting the property, has no effect 
here. It may be, as has been held in New York and else- 
where, that the court appointing the committee would pun- 
ish, as for a contempt, any one intermeddling with property 
under the custody of its officer, for it appears in this case 
that the complainant, in the full possession of his faculties, is 
seeking to enforce legal rights against a trespasser or inter- 
loper. We have been referred to no case where, the wrong 
having been committed during a period of lunacy to the 
property of the owner, gives the restored party a standing 
that he would not have had if his misfortune had not oc- 
curred. He is asserting his right of redress before the wrong 
tribunal. 

The orders appealed from are reversed, and the bill should 
be dismissed. 
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Samuret Z. Gonzates, Cottector or Revenue, APPELLANT, 
vs. Dante. F. Sutirvan, APPELLEE. 


1. The Constitution, operafive in this State in 1855, made it the duty of 
the Legislature to designate objects of improvement which shall con- 
stitute a State system. The Legislature in that year (January 6, 
1855,) designated certain improvements as proper objects to be aided 
from a trust fund created by it and thus establish a system. The pri- 
mary purpose of this legislation was the construction of the works be- 
longing to the system, not the extension of aid or bounty to the cor- 
porations having the right to construct the works so designated. The 
aid extended by the act was the consideration to the companies, hav- 
ing or to have the right to construct the works, to accept the provis- 
ions of the law, thus bringing themselves within the system, subject 
to its control and regulations. The designation of a road ‘“‘as a proper 
improvement to be aided from the fund” created by the act made it 
an improvement belonging to the system, and the acceptance of the 
provisions of the law by the company having the right to construct it 
gave the company the rights granted. Each road was, under the 
terms of the law, exempt from taxation during its construction and 
for thirty-five years from its completion. This exemption, rested in 
contract, was attached to the property and could not be subsequently 
divested by the State. 


2. During the year 1855 the Legislature designated another line of railroad 
as a proper improvement to be aided from the Internal Improvement 
Fund in the manner provided for in the act establishing the system. 
This constituted the road a part of the system, and upon the com- 
pany’s acceptance of the provisions of the internal improvement act, 
the right of exemption from taxation attached to the road. These 
acts, relating to the same subject-matter, must be construed together 
as one act. 

3. The power of one Legislature is not limited by the act of an antecedent 
one, unless the act of the first is of such character as to call into oper- 
ation a constitutional limitation upon the power of the second. The 
internal improvement act is not organic law. It was subject to mod- 
ification by a subsequent Legislature, whenever its power was not thus 
limited. 

4. A prier Legislature cannot make the exercise of constitutional power 


and duty by a subsequent one depend upon the amount of gain which 
individuals may realize from private investments. 
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5. The owner of the equity of redemption and five-sixths of a mortgage 
debt, has an equity to enjoin the sale of land in which he has these 
interests when it is advertised for sale for a tax to which it is not 
subject. 


Appeal from the Cireuit Court for Leon county. 

The case was transferred from Escambia county on ac- 
count of the disqualification of the Judge of the First Cir- 
cuit to hear it. 

The material allegations of the bill are: That appellant, 
as collector of revenue for Escambia county, levied upon 
and advertised for sale on the sixth day of August, 1877, for 
State and county taxes for the year A. D. 1876, amounting 
to $4,826.84, the track of the railroad situated in said county 
known as the Pensacola and Louisville Railroad, with the 
locomotives, passenger, freight, and other cars, and machine 
shop belonging thereto; that said P. & L. R. R. is the rail- 
road formerly known as the Alabama & Florida R. R., and 
was constructed by said A. & F. R. R. Co., a corporation 
chartered by an act of the General. Assembly of Florida, 
approved January 8th, 1853, (Chapter 483 of Laws of Flor- 
ida ;) that said A. & F. R. R. with all and singular its sta- 
tions, depots, buildings, engines, houses, road-bed, super- 
structure, track, and other improvements and constructions 
thereon made, and all the rights, privileges, easements, and 
franchises of said A. &. F. R. R. Co., were sold under a de- 
cree of foreclosure and sale rendered by the Circuit Court 
May 31st, 1872, and purchased by the P. & L. Company, a 
corporation chartered by an act of the General Assembly of 
Florida, approved February 4th, 1872, (Chapter 1915, Laws 
of Florida ;) that by 18th section of the internal improve- 
ment act, (Chapter 610, Laws of Florida,) it was provided : 
“That the capital stock of any railroad company accepting 
the provisions of the act shall be forever exempt from taxa- 
tion, and the roads, their fixtures and appurtenances, includ- 
ing work-shops, warehouses, vehicles, and property of every 
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description needed for the purpose of freight and passengers, 
or for the repair and maintenance of the roads, shall be ex- 
empt from taxation while the roads are under construction, 
and for the period of thirty-five years from their comple- 
tion ;” that by the fourth section of an act of General As- 
sembly of Florida, approved 14th of December, 1855, (be- 
ing Chapter 734 of Laws of Florida) it was provided: 
“That a line of railroad to be constructed from the city of 
Pensacola, cr any other point or points on the waters of 
Pensacola or St. Andrews bay, to the north line of the 
State, leading in the direction of Montgomery, Alabama, 
shall be considered as proper improvements to be aided from 
the Internal Improvement Fund in the manner provided by 
said internal improvement act ;” that the said A. & F. R. R. 
Company availed itself of the benefit of said 4th section of 
said act, approved December 14th, 1855, by constructing and 
completing on or about July 1st, 1860, the line of railway 
therein provided for, to wit: from the City of Pensacola to 
the north line of the State in the direction of Montgomery, 
Alabama, and by doing all other things to entitle it to all the 
benefits of said 18th section of the internal improvement act, 
and on the 12th day of March, 1856, the said Alabama & 
Florida R. R. Company notified the Board of Internal Im- 
provement of its acceptance of the terms of the internal im- 
provement act, and of the provisions of the said act ap- 
proved December 15th, 1855; that by an act approved Jan- 
uary 15th, 1859, entitled “An act granting to the Alabama 
& Florida Railroad Company alternate sections of the swamp 
and overflowed lands,” (being Chapter 885, Laws of Florida,) 
as well as by the action of the Board of Internal Improve- 
ment in setting apart to said railroad, in pursuance of said 
act, its quota of said lands, the said Alsbems & Florida Rail-’ 
road was recognized and adopted as one of the roads entitled 
to all the benefits of the internal improvement acts; that the 
said P. & L. R. R. and the other property levied upon and 
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advertised for sale as aforesaid by respondent are exempt 
from taxation in this State until the year A. D. 1895, and 
said sale would manifestly cloud the title of said railroad 
and other property. 

Injunction against selling is then prayed and general re- 
lief and subpcena. 

On 3d day of August, Judge White, of the Second Cireuit, 
granted a preliminary injunction. 

The appellant Gonzales tiled a general demurrer to the 
bill on the 28th day of September, A. D. 1870. 

On December 22d, 1877, Judge White made an interloc- 
utory decree overruling the demurrer and gave leave to an- 
swer. 

Gonzales appealed from this decree. 


The Attorney-General tor the Appellant. 


1. There is no provision in any of the statutes mentioned 
in the appellee’s bill of complaint, or any other statute of 
Florida, which granted expressly or impliedly any immu- 
nity from taxation to the property involved in this case, as 
the property of the Alabama & Florida Railroad Company, 
nor any such immunity to the Alabama & Florida Railroad 
Company as a company. 

A careful review of the act incorporating that company, 
approved January 5, 1853, (Chapter 483,) will show that 
there is not one line or word in it pretending or professing 
to grant to said company, or any of the property, any such 
immunity, either absolute or conditional, from taxation. 
The subject of taxation is not a feature of the act, and it is 
unnecessary to consider this act further. 

The act approved December 14th, 1855, (being Chapter 
734,) in its fourth section provides: “That a line of railroad 
to be constructed from the city of Pensacola, or any other 
point or points on the waters of the Pensacola bay or the 
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waters of the St. Andrews bay, to the north line of the 
State, leading in the direction of Montgomery, Alabama, 
shall be considered as proper improvements to be aided 
from the Internal Improvement Fund in the manner pro- 
vided for, or (that) may hereafter be provided for in ‘ An 
act to provide for and encourage a liberal system of inter- 
nal improvements in this State,’” approved January 6th, 
1855. 

The line from Pensacola to the Alabama line contempla- 
ted by this act being the line constructed by the Alabama 
& Florida R. R. Company, and that company having, as is 
admitted by the demurrer, given the Board of Trustees of 
the Internal Improvement Fund of Florida the notification 
of March 12th, A. D. 1856, stated in the bill of complaint, 
we are to inquire: 

ist. Whether the fourth section of the above act of De- 
cember 14th, 1855, contemplated or intended an extension 
to the Alabama & Florida R. R., or to any railroad that 
might cover the line designated by it, of any immunity 
from taxation embraced within the provisions of the inter- 
nal improvement law, even assuming that the internal im- 
provement law provided such immunity might be extended 
to a railroad covering the line designated by the act of De- 
cember 14th, 1855. 

2d. Does the internal improvement act provide or con- 
template immunity from taxation to the line of railroad des- 
ignated by the act of December 14, 1855 ? 

In considering the first of the two propositions just sub- 
mitted, we invite the attention of the court to the language 
of the fourth section of the act of December 14, 1855. It 
is, “that a line of railroad,” &c., “shall be considered as 
proper improvements to be aided from the Internal Im- 
provement Fund, in the manner provided for, or may here- 
after be provided for, in ‘ An act to provide for and encour- 
age #liberal system of internal improvements in this State,’” 











796 SUPREME COURT. 








Gonzales v. Sullivan—Argument of Counsel. 








approved January 6, 1855. “To be aided from the Inter- 
nal Improvement Fund ” is the language. The language is 
not, “to be aided as specified in the internal improvement 
law,” nor is it a grant of the same aid, rights or immuni- 
ties and privileges granted to any railroad or railroad com- 
pany by the provisions of the internal improvement law, or 
any such language as covers all the benefits included or 
embraced in said law. It is merely a declaration that the 
line of railroad shall be considered as a proper improvement 
to be aided from the Internal Improvement Fund in *he 
manner prescribed by said act, and it indicates aid from no 
other source than the fund, and from it only in the manner 
then provided for in said act, or that might thereafter be 
provided for. It being then the fact that it was only such 
aid as could come from the Interal Improvement Fund that 
was contemplated by the said fourth section of the act of 
December 14, the question that suggests itself is whether or 
not any such aid as immunity from taxation could emanate 
from the Internal Improvement Fund or the Trustees of 
the same? For an answer to this question we must look to 
the internal improvement law. From it we find that the 
Internal Improvement Fund consists of the internal im- 
provement and swamp and overflowed lands granted to 
Florida by the acts of Congress of March 3, 1845, and Sep- 
tember 28, 1850, with the proceeds of sales of the same and 
the investments made of such proceeds. Secs. 1 and 2, 
Chap. 610, Laws of Florida. 

The Board of Trustees of the Internal Improvement 
Fund, in whom this Fund is vested, is a creature of statute 
law, and for its powers and duties in so far at least, as any 
question involved in this case is concerned, and for the pur- 
poses to which the fund can be applied, and as to the bene- 
fits or immunities that can emanate or be lawfully derived 
from the board or the fund, we must look to the internal 
improvement law. (Chap. 610.) So far as any railroad or 
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railroad company is concerned, there are but two classes of 
benefits or aid to which it was ever provided by the intertnal 
improvement law that the fund could or should be applied. 
These are as follows : 

Ist. The guarantee of the interest on the bonds issned 
by such railroad companies accepting the provisions of the 
act as had a portion of the route, as authorized by their 
charters, lying within the line of railroads prescribed by 
section 4 of the internal improvement law. Sees. 2, 3, 4 
and 5. 

2d. The grant of alternate sections for six miles on each 
side of the lines of railroad indicated by section four, and 
the right of way, (Secs. 15 and 28,) and of alternate sections 
of swamp and overflowed lands by the General Assembly 
under section 29. 

These grants, except those to be made by the Legislature 
under section 29, are clearly confined to railroads lying 
within the lines of railway designated by said act, and, in so 
far as said act is concerned, extend to no other line; and it 
is sufficient to state that a railroad from any point on the 
Pensacola or St. Andrews bay to the north boundary of the 
State is not within this line. 

The above two classes of grants being then the only kinds 
of aid which could emanate from the Internal Improvement 
Fund, it is clear that they alone could have been contem- 
plated by the Legislature when it enacted the fourth section 
of the act approved December 14, 1855. Chapter 734. 

It is hardly to be presumed that the Legislature did not, 
within so short a period after the passage of the internal im- 
provement act, understand what its exemption provisions 
were, or that such measured words.as those in said “ fourth 
section ” of Chapter 734, which we have particularly called 
to the attention of the court, were used without a full un- 
derstanding that they did not include any exemption from 
taxation, and could not be construed to. 
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They certainly, taking them in their natural import and 
the light of the provisions of the internal improvement law, 
do not involve any aid or benefit which was not to emanate 
from the Internal Improvement Fund, and we feel justified 
in assuming, even without invoking at this point any of 
the well-known rules of construction upon the subject of ex- 
emption from taxation, that the court will agree with us 
that even if the provisions of. the internai improvement law 
were broad enough to have permitted such an exemption to 
be extended to a railroad covering the line designated in 
said act of December 14, 1855, that the Legislature did not 
intend by said act to bring it within the favored pale of such 
immunity. 

In considering the second of the two propositions or ques- 
tions above, we respectfully submit that the internal im- 
provement law does not contemplate immunity from taxa- 
tion to any lines of railroad other than those designated by 
the fourth section of that law. The Alabama and Florida 
Railroad’s line is not within either of such lines. 

The appellee contends that under section 18 of the inter- 
nal improvement act the said A. & F. R. R. is exempt for 
the period of thirty-five years from its completion. 

In the case of the Atlantic & Gulf R. R. Company vs. 
Allen, 15 Fla., 661, this court decided that the term “roads” 
in said 18 section refers to the line of roads designated in 
the internal improvement act. Its language is: “ The term 
‘ roads’ in this section refers strictly to the lines of road for 
the construction of which the Internal Improvement Fund 
was created.” “To extend the exemption to other roads 
would be clearly inconsistent with the general purpose of 
the act.” * * * It is unnecessary, after the decision of 
this court in the ease of Holland vs. The State of Florida, 
15 Fla., 455, to argue as to what that line was, or that the 
A. & F. Railroad’s line was not a part of it. 

The court having thus passed upon the meaning of the 
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term “roads” in said section, and by its decision having 
barred the way to this immunity against the said A. & F. 
R. R., it can alone contend for any immunity upon the 
ground of the first clause of said section exempting capital 
stock. But any such claim is equally groundless. It is the 
capital stock of such companies only as could legally accept 
the provisions of the act. For the correct meaning of the 
terms “company accepting the provisions of this act,” we 
must examine the statute and ascertain if there is an ex- 
planation. Section 5 of the act provides that companies hav- 
ing any portion of their routes within the line designated by 
section 4, “shall have the right and privilege of construct- 
ing that part of the line embraced by their charter, on 
giving notice to the Trustees of the Internal Improvement 
Fund of their full acceptance of the provisions of this act, 
specifying the part of the route they propose to construct.” 
From this section, as well as the whole context and purpose 
of the act, it is plain that only such companies as had a por- 
tion of their line lying within the lines designated by section 
4 of the internal improvement law, were entitled to accept 
the provisions of the act, or claim any such exemption of 
stock, and hence the A. & F. R. R. Co. cannot claim it. 

But we further respectfully submit that in the case of the 
Atlantic & Gulf R. R. Co. vs. Allen, 15 Fla., 660-1, this 
court has decided that the exemption from taxation of stock 
as provided by said section is not such an exemption as ear- 
ries any immunity to the property of the company. The 
court holds that the Legislature was merely prescribing a 
rule of taxation, and intended only to prohibit the taxation 
of stock as stock. The question of the taxation of stock, as 
independent from the property which the stock may repre- 
sent, is not involved in the present case. 

There is no allegation in the bill to the effect that the Al- 
abama & Florida Company ever received any aid of any 
kind from the Internal Improvement Fund other than alter- 
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nate sections of land; nor is it material to discuss further 
what aid from the fund it was entitled to under the provi- 
sions of the act of December 14, 1855, and the internal im- 
provement law, though we respectfully suggest that it was 
only to the land-grant benefits of the 29th section of the 
latter act, and not to the interest guaranty provision. (Trus- 
tees Internal Improvement Fund vs. Bailey, 10 Fla.) The 
notification given by the Alabama & Florida Company to 
the Trustees could not create any rights which the statutes 
did not authorize. 

We respectfully submit, in view of the above, that there 
never was any exemption from taxation of the A. & F, 
Company, or of the property in question as its property. 

Chapter 885, which is an act entitled “ An act granting 
to the Alabama & Florida R. R. Company alternate sections 
of the swamp and overflowed lands,” approved January 15, 
1859, is nothing more than a grant of the alternate sections 
of the swamp and overflowed lands lying within six miles 
on each side of the said Alabama & Florida R. R., the grant 
being upon the terms and conditions expressed in the 15th 
section of the internal improvement law. The right for the 
Legislature to make such a grant was reserved by the 29th 
section of the internal improvement law. 

We respectfully submit here that no other kind of aid or 
grant could legally have been made by the Legislature trom 
the Internal Improvement Fund. Trustees of Int. Imp. 
Fund vs. Wm. Bailey, 10 Fla., 112. 

And we further respecttully submit, that if any legal force 
or effect is to be given to the declaration of the 4th section 
of the act of December 14, 1855, (Chapter 734,) to the effect 
that the lines of railroad named therein should be consid- 
ered as proper improvements to be aided from the Internal 
Improvement Fund, it can only be done by construing it 
as meaning that a grant of the alternate sections should 
be made from the fund. 
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The only explanation that can be given of the passage of 
Chapter 885, if we give any force or effect at all to the 4th 
section of Chapter 734, is the failure of the Legislature to 
use explicit terms in making a declaration of their intention 
that such aid should be extended by the Trustees of the In- 
ternal Improvement Fund, and its subsequent determina- 
tion to remove all doubt of its intention. There is nothing 
in Chapter 885 to base any idea or presumption of immuni- 
ty from taxation upon. 

The above statutes being Chapters 483, 610, 734, 885, are 
the only statutes passed prior to the sale of the property in 
question and its passing from the ownership and possession 
of the Alabama & Florida R. R. Company, and we can see 
no room for holding any other position than that the prop- 
erty was never exempt as the property of said company, and 
that said company was never so exempt. 


II. The second proposition which we submit is, that said 
property has never been exempted from taxation in the 
hands of the Pensacola & Louisville R. R. Company, or the 
appellee, Sullivan. We make two points on this proposi- 
tion : 

Ist. Even if it was exempt from taxation while the prop- 
erty of the Alabama & Florida R. R. Co., the immunity 
from taxation did not pass to the Pensacola & Louisville R. 
R. Co. or Sullivan. 

2d. That no independent lawful grant of such immunity 
has been made since the Pensacola & Louisville R, R. Com- 
pany was incorporated, or Sullivan acquired it. 

As to the first point we admit that if there had been an 
express immunity of said railroad, independent of any par- 
ticular ownership, from taxation, granted by the Legislature 
of Florida in the charter of the Alabama & Florida R. R. 
Company, or in any constitutional act passed prior to the 
adoption of the present constitution, an exemption from 
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taxation annexed by the terms which created it to the rail- 
road property itself, without reference to its ownership, as in 
the case of New Jersey vs. Wilson, 7 Cranch, 164, then the 
property could be claimed to be exempt; but such is not 


the case. 

Mi Even admitting, for the sake of argument, that the roads 
: which are a part of the line of railroads designated by the 
4 4th section of the internal improvement law are exempt for 


the period of thirty-five years from their completion, by vir- 
4 _ tue of the exemption being annexed by the terms of the in- 
q ternal improvement law to their corpus, irrespective of the 
q transmutations that have or may occur in their ownership, 

we believe we have shown that the road in question is 

not a part of that system of roads, and consequently not 
: entitled as such to any immunity from taxation as being an- 
nexed to its corpus. 

On the other hand, in connection with this first point, we 
contend that if the appellee claims that any such immunity 
q attached to the property as or on account of its being thie 
property of the Alabama & Florida R. R. Company, or on 
account of a pretended exemption of the capital stock of 
that company by virtue of the provisions of the internal im- 
provement law, (an exemption which, as before shown, it 
eannot legally claim,) that the immunity did not pass to the 
Pensacola & Louisville R. R. Company by the judicial sale 
mentioned in the bill of complaint, or to the appellee. 
i It did not pass to the Pensacola & Louisville Company— 

ist. Because the judicial sale was not competent to pass 
such personal immunity or privilege without express statu 
tory direction or authorization, and there was no sucli stat- 
utory authorization providing that such privilege should so 
pass, cven if the immunity had ever been extended to the 
Alabama & Florida R. R. Company, and there was no such 
statutory authority. Morgan vs. Louisiana, 3 Otto, 217; 
Trask vs. Maguire, 18 Wallace, 391; note 23, 2 Red. on 
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Railways, pp. 494, 498, 500; 2 Red. on Railways, part 13, 
sec, 235, sub-division 12. 

It not having passed to the P. & L. Company, it conse- 
quently has not passed to the appellee. The bill does not show 
how the appellee acquired his ownership. All ‘we know is 
that his title is subsequent to that of the P. & L. Company. 
There is no statnte vesting him with any particular fran- 
chises or immunities, and his position is clearly at least ne 
better than that of the P. & L. Company. The only fran- 
chises he can claim are those essential to the operatiqn and 
ownership of the road, such as to run cars, take toll, ete. 

We respectfully submit, in connection with the second 
»yoint, to-wit: that no independent lawful grant of any such 
immunity from‘taxation has been made since the P. & L. 
Company was incorporated, or Sullivan acquired it, the 
following proposition : 

That See. 18 of Chapter 1915, amending the cha 
of the P. & L. Company, is, in so far as it pretends to creae 
any exemption from taxation, unconstitutional, being di- 
rectly contrary to Sec. 24, Art. 16, and Sec. 1, Art. 12 of 
Constitution of 1868. 


If. As to the recognition of the exemption of the Alabama 
& Florida R. R. corporation involved in the 18th section of 
Chapter 1915, we respectfully submit that no weighty con- 
sideration can be given to it on the basis of legislative con- 
struction : 

ist. Because it is not contemporaneous but is long subse- 
quent in date, and is isolated, and it relates to a transaction 
which had accrued before the passage of the act. 

2d. Because the attempt of that Legislature in the same 
section to grant an independent immunity from taxation to 
the P. & L. Company shows that the Legislature was either 
indifferent to the provisions of the Constitution of the State 
on the subject of such exemptions, or careless in ascertaining 
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them. So palpable a violation of the constitutional provis- 
ion destroys its claim to any considerable respect in constru- 
ing the statutes involved. 

3d. Because the construction is erroneous, and the State 
of Florida and appellant have the right to have the decis- 
ions of the courts upon the question notwithstanding such 
legislative construction. Stephenson vs. Doe, 5 Blackford, 
508; Feagin vs. Comptroller, 42 Ala., 516; Ogden vs. 
Blackledge, 2 Cranch, 272 ; Keyport, &c., Co. vs. Farmer's, 
&c., Co., 18 N. J. Eq., 13. 


IV. Having discussed the particular features of the bill, 
we respectfully submit the following as the rule of construe- 
tion of statutes governing in cases wherein exemption from 
taxation is claimed, and ask that they be applied to this 
case : 

“ The intention to exempt must in any case be expressed 
in clear and unambiguous terms; taxation is the rule, ex- 
emption is the exception. All exemptions are to be strictly 
construed ; they embrace only what is in their terms.” Coo- 
ley on Tax., 146. 

“ Taxation is an act of sovereignty to be pertormed, so 
far as it conveniently can be, with justice and cquality to 
all. Exemptions, no matter how meritorious, are of grace 
and must be strictly construed.” Cooley on Tax., 145, 
. note 1. 

“ The covenant or enactment must distinctly express that 
there shall be no other or further liability to taxation. A 
State cannot strip itself of this most essential power by 
doubtful words. It cannot by ambiguous language be de- 
prived of this highest attribute of sovereigniy.” rie It, 
R. Co. vs. Pennsylvania, 21 Wallace, 499. 

In this case it was held that a grant by the State of Penn- 
sylvania to a New York corporation of the right to exercise 
a part of its franchises within the limits of lcunsylvania, 
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which State at the time of the grant laid a particular tax 
upon said corporation without expressly agreeing not to in- 
crease the rate or amount of taxation, did not preclude a 
right of further taxation of said corporation by the State of 
Pennsylvania. 

Intendments will not be indulged to enlarge the opera- 
tion of a clause restraining the exercise of a sovereign attri- 
bute of a State. As has often been said, the whole commn- 
nity is interested in retaining the power of taxation undi- 
minished, and has a right to insist that its abandonment 
shall not be presumed in any case where the deliberate pur- 
pose of the State to abandon it does not appear. A. & G. 
R. R. Co. vs. Allen, 15 Fla., 658; Bailey vs. Maguire, 22 
Wallace, 215; Ohio Life Insurance & Trust Oo. vs. Debolt, 
16 Howard, (m. p.) 427; Morgan vs. Louisiana, 3 Otto, 222; 
Delaware Railroad Tax, 18 Wallace, 206; Providence Bank 
vs. Billings, 4 Peters, 567. 

In the Delaware Railroad Tax case the court say, as does 
our own court substantially, that “if the point were not 
already adjudged, it would admit of great consideration 
whether the Legislature of a State can surrender this power 
and make its action in this respect binding upon its succes- 
sors any more than it can surrender its police power or its 
right of eminent domain.” 

In the Providence Bank case the court holds that a law 
of the State of Rhode Island imposing a tax upon the capi- 
tal stock of a bank does not impair the obligation of a con- 
tract arising from its charter which contains no stipulation 
on the subject of taxation. 

Under an exemption of school buildings, a building ocen- 
pied in part for a school and in part for other purposes is 
not exempt. Wyman vs. St. Louis, 17 Mo., 335. 

An exemption of every school-house and every building 
erected for the use of a collage, incorporated academy, or 
other seminary of learning, held not to embrace a building 
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occupied and used as a private boarding school. Chegary 
vs. New York, 13 N. Y., 220; State vs. Ross, 24 N. J., 
497. 

Exemption from “taxation of every kind” does not ex- 
exempt from an assessment for street improvements. Shee- 
han vs. Good Samaritan Hospital, 50 Mo., 155. 


V. The only remaining question is, whether or not there 
was any statute of the State of Florida authorizing the as- 
sessment and levy of the tax complained of in this suit. 
The act entitled “‘ An act for the assessment and collection 
of revenue,” (being Chapter 1976 of the Laws of Florida,) 
authorizes the tax. Vide Secs. 47-8. 


R. L. Campbell and G. A. Stanley for Appellee. 


The Pensacola & Louisville R. R. Compauy is entitled to 
exemption from taxation on its road, &e., under the 18th 
section of the internal improvement act of 6th January, 
1855. Laws of 1854, page 16. 

Although unnamed in that act, it claims the benefit 
of it upon the following grounds: 

By 4th section of act 14th of December, 1855, (Laws 1855, 
page 27,) a road leading from Pensacola to the State line, in 
the direction of Montgomery, was declared admissible into 
the internal improvement system. 

The Alabama & Florida R. R. Co. undertook to and did 
build the road contemplated by the last mentioned act; and 
on 12th of March, 1856, did formally signify in writing to 
the Board of Internal Improvement its acceptance of the 
legislative permission to become a member of the internal 
improvement system. 

The act of 15th January, 1858, (Laws of 1858, page 31,) 
recognized the Alabama & Florida R. R. as the railroad 
eontemplated by act 14th December, 1855. 

On the day of 187 , the P. & L. RR. 
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became the assignee by purchase of all the property, rights, 
franchises, and privileges of the Alabama & Florida R. R. 
Co. 

By the 18th section of the act to amend an act incorpo- 
rating the P. & L. R. R., approved February 4th, 1872, 
(Laws of 1872, page 85,) the Alabama & Florida R. R. is 
recognized as a part of the internal improvement system, 
and exempt from taxation; and the P. & L. R. R. as enti- 
tled to like exemption as the assignee and successor of the 
rermer. 

The objection to the exemption from taxation, claimed 
tor the Alabama & Florida R. R., rests exclusively upon 
the wording of 4th section of the act of 14th December, 
1855, the argument being that the aid contemplated is con- 
fined to aid from the Internal Improvement Fund, but does 
not embrace aid in the shape of the exemptions provided 
by 18th section act of 6th January, 1855. 

To make the objection even plausible, the 4th section of 
the act 14th December, 1855, must be treated as an isolated 
act, instead of one of a number of acts in part materia, and 
therefore to be read as one act. Bryan vs. Dennis, 4 Fla., 
485; Howell vs. Howell, 8 Fla., 46. 

The declared purpose of the internal improvement act 
was to create a system to inerease the wealth and develop 
the resources of the State. 

The means partly ef establishing that system was the aid 
and encouragement provided by the act, and, inter alia, ex- 
emption from taxation. 

If, therefore, the acts of 14th December, 1855, and 12th 
of March, 1856, and the written acceptance filed with the 
Internal Improvement Beard, brought the Alabama & Flor- 
ida R. R. into the system, all was done that was necessary 
to give that road all the benefits of the system, as a consid- 
eration tor its efferts to do its part towards bringing about a 
fruition of the system. 
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Bringing a road into the system necessarily implies that 
it is brought in to enjoy its proportion of the aids of the sys- 
tem, so far as they might be required. 

System implies uniformity, order, rule, harmony. What 
kind of a system is that which gives to one what it denies 
to another, and yet is essential to all its constituents ¢ 

Exemption from taxation, as well as of employees from 
civil duties, was as essential to the Alabama & Florida R. 
R. as it was to any other road in the system. 

Every rule of construction, as well as every consideration 
of policy and duty on the part of the State, forbids the con- 
struction that the act of the 14th of December, 1855, was 
designed to bring into the internal improvement system a 
disformed member. 

Such a construction would be an impeachment of the im- 
partiality of the State in dispensing its aid amongst the co- 
laborers for increase of its wealth and the development of its 
resources. 

The 18th section of the act to amend an act to incorporate 
the Pensacola and Louisville Railroad Company, approved 
February 4th, 1872, furnishes a legislative construction of 
the above-mentioned acts perfectly consistent with that upon 
which the bill is framed. 

It is not contended that the last-mentioned act exempts 
the P. & L. R. R. from taxation; but it zs insisted that it zs 
a clear legislative recognition of the exemption of the Ala- 
bama & Florida R. R. from taxation, by virtue of legislation 
antecedent to our present Constitution, of the P. & L. R. R. 
as the assignee of the Alabama & Florida R. R., and of its 
exemption from taxation as such assignee. 

In this aspect the 18th section of the act of 1872, above 
referred to, is free from the vice of unconstitutionality ; and 
it is, therefore, the construction which should be adopted. 

In acquiring all the property of the Alabama & Florida 
R. R. Co., as well as its rights, franchises, and privileges, 
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the P. & L. R. R. Co. secured to itself, by the assignment, 
exemption from taxation for the unéxpired period of 35 
years, as one of the rights enjoyed by the former. 14 
Minn., 297 ; 21 Minn., 315. 

In securing the recognition of the Legislature of that as- 
signment and the exemption resulting from it, the P. & L. 
R. R. Co. secured the assent of the State, which by contract 
had bestowed it on the Alabama & Florida R. R. Co. At- 
lantic & Gulf R. R. Co. vs. Allen, 15 Fla., 637. 


Mr. Justice Wxstcorr delivered the opinion of the court. 


The Constitution, operative in this State in 1855, provided 
that “a liberal system of internal improvements being essen- 
tial to the development of the resources of the country, shall 
be encouraged by the government of this State, and it shall 
be the duty of the General Assembly, as soon as practicable, 
to ascertain by law proper objects of improvement in rela- 
tion to roads, canals, and navigable streams, and to provide 
for a suitable application of such funds as may be appropri- 
ated for such improvements.” In 1855 the General As- 
sembly, reciting this clause of the Constitution, passed an 
act (Chap. 610, Laws,) “to provide for and encourage a lib- 
eral system of internal improvements in this State.” In 
the fourth section of this act the Legislature, in discharge of 
its constitutional duty to ascertain and declare by law proper 
objects of improvements, declared that “a line of railroad 
from the St. Johus river at Jacksonville and the waters of 
Pensacola Bay, with an extension from suitable points on 
said line to St. Marks river or Crooked river, at White 
Bluff, on Apalachicola bay, in Middle Florida, and to the 
waters of St. Andrews bay in West Florida, and a line from 
Amelia island on the Atlantic to the waters of Tampa bay 
in South Florida, with an extension to Cedar Key in East 
Florida, also a canal from the waters of St. Johns river on 
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Lake Harney to the waters of Indian river, are proper im- 
provements to be aided from the Internal Improvement 
Fund.” 

The 5th section of the act provided that “ the several rail- 
roads now organizd or chartered by the Legislature, or that 
may hereafter be chartered, any portion of whose routes as 
authorized by their different charters and amendments 
thereto, shall be within the line of routes laid down in see- 
tion four, shal] have the right and privilege of constructing 
that part of the line embraced by their charter, on giving 
notice to the Trustees of the Internal Improvement lund 
of their full acceptance of the provisions of this act, specify- 
ing the part of the route they propose to construct, and upon 
the refusal or neglect of any railroad company now orgav- 
ized to accept, within six months from the passage of this 
act, the provisions of the same, any other company duly au- 
thorized by law may undertake the construction of such 
part of the line as they may desire to make, and which may 
not be in progress of construction under a previous char- 





ter. 

The 18th section of the act provided that “the capita! 
stock of any company accepting the provisions of this act 
shall be forever exempt from taxation, and the roads, their 
fixtures and appurtenances, includings work-shops, ware- 
houses, vebicles, and property of every description needed 
for the purpose of transportation of freight and passengers, 
or tor the repair and maintenance of the roads, shal! be ex- 
empt from taxation, while the roads are under construction 
and tor the period of thirty-five years from their comple- 
tion.” 

A careful examination of this legislation will show that aid 
to railroad companies as corporations, with power to con- 
struct even the lines of railway indicated, was not its primary 
purpose. The constitutional provision looked to “a liberal 
system” as “ being essential to the development of the re- 
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sources of the country,” and its mandate of duty to the Leg- 
islature was to ascertain by law proper objects of improve- 
ment. In no one of these sections do we find any company 
named as the one to receive the benefits of the act. If the 
charters of any companies then existing covered any portion 
of the lines ascertained and named as a part of the system, 
then, without reference to any incidental benefit which might 
accrue to these companies, and only because a line or route 
embraced within their charters came within the system, such 
campanies became entitled to the benetits of the act upon 
complying with whatever, under its terms, were the condi- 
tions upon which a right to such benefits, grants, or exemp- 
tions enured or vested. They became entitled to these ben- 
etits only through the accidental fact that they had legal 
rights and franchises vested in them as to certain lines and 
routes of railway which the Legislature had, in conformity 
to constitutional duty, declared “ proper objects of improve- 
ment.” This is no where more manifest than in the section 
granting exemption from taxation, where the rule of taxa- 
tion fixed is that there shall be no taxation of the capital 
stock at any time, and that as tu the property, “ the roads, 
their fixtures and appurtenances, &c., shall be exempt from 
taxation while the roads are under construction, and for the 
period of thirty-five years from their completion.” This is 
a legislative act offering an exemption from taxation of the 
improvements which the State desired constructed for the 
time named, in consideration of the acceptance of the pro- 
visions of the internal improvement act by the company 
having the legal right to construct them. Whether this 
was a correct or wise exercise of legislative discretion, 
viewed in the light of public policy, is not a jndicial ques- 
tion. We will not enter that field. The question here is 
one of power, not of policy. A simple reading of the inter- 
nal improvement act, together with the charters of the seve- 
-tal.companies having the right to construct these roads, or 
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any part thereof, at the time of its enactment, will show 
that many additional requirements were made of them by 
the State through this act. Some of these were the provis- 
ions in reference to transportation of the mail, (section 23,) 
the limitation as to price to be paid for transportation for 
other roads, (section 25,) and the many requirements as to 
manner of construction, (section 6). 

Our conclusion in reference to this branch of the subject 
is, that the acceptance of the provisions of the internal im- 
provement act by these companies constituted such act, its 
requirements and its benefits, a portion of their several char- 
ters, that such requirements became the law of their being, 
and that the grant of exemption by the State was a contract 
between the State and the companies owning the road. (13 
Wall., 264; 15 Fla., 637.) We think also that the right 
and privilege of exemption is annexed by the terms which 
create it to the property. 

In the case of the State of New Jersey vs. Wilson, (7 
Cranch, 164,) it appeared that the Legislature of the State 
of New Jersey had passed an act authorizing a purchase of 
lands for the Indians. The act provided that the lands to 
be purchased “shall not hereafter be subject to any tax.” 
A subsequent act repealed this section granting this exemp- 
tion. The questions before the court were, what was the 
effect of the first enactment, and the result of the second. 
Mr. Chief-Justice Marshall, speaking for the court, says: 
“The privilege, though for the benefit of the Indians, is an- 
nexed by the terms which create it to the land itself, not to 
their persons. It is tor their advantage that it should be 
annexed to the land, because, in the event of a sale in which 
alone the question could become material, the value would 
be enhanced by it.” So here, the privilege, the exemption, 
is annexed to the road itself. We have before said this leg- 
islation is throughout as to the roads and their construction. 
True, the companies are the agents through which their 
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construction is to be accomplished, but benefit to these com- 
panies is the incident ; the construction of the road, the com- 
pletion of the system, the principal. 

With these views as to the effect and purpose of this leg- 
islation, we next inquire, was the road owned and con- 
structed by the Alabama and Florida Railroad Company ex- 
tending from “ Pensacola bay to the north line of the State 
leading in the direction of Montgomery, Alabama,” a road 
to which this exemption attached, either by the act of Jan 
uary 6, 1855, or the act approved December 14, 1855, and 
the subsequent acceptance of the provisions of the act of 
January 6, 1855, by that company? It is very clear that 
this road is not embraced in the act of January 6, 1855. 
The State insists that no road not designated in the fourth 
section of the act of January 6, 1855, could have become en- 
titled to the benefit of this exemption, and in support of that 
position calls our attention to the language used by this 
court in the case of the Atlantic and Gulf Railroad Com- 
pany vs. Allen, (15 Fla., 651.) We there said: “ The term 
‘roads’ in this section (the 18th) refers strictly to the line 
of road for the construction of which the Internal Improve- 
ment Fund was created, and this line of road, a branch road 
from Live Oak to Lawton, was not embraced therein. To 
extend the exemption to other roads would be clearly incon- 
sistent with the general purpose of the act, which was to en- 
courage the system created by it, in which system the 
branch road was not embraced.” This view, as applicable 
to the case then under consideration, was correct. There 
was no pretence that any act of the Legislature ever made 
or constituted the branch road from Live Oak to Lawton a 
proper improvement to be aided from the fund. The ques- 
tion in that case was whether that road, because it was at 
one time owned by a corporation owning the line of road 
from Tallahassee to Lake City, was exempt from taxation by 
virtue of the stock clause of the 18th section. We held not, 
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and that the exemption belonged only to the roads designa- 
ted in the 4th section. We had in mind at the time nothing 
except the internal improvement act. With that as the 
only law on the subject before us, what we said was correct. 
As the author of that opinion, however, I do not hesitate to 
say that the language, unless controlled in reference to the 
tacts then in view and the statutes being construed, was too 
broad and general. The points in that case were different 
trom those in this. That cannot determine this. To the 
extent that what is there said covers the new questions here, 
viz: the extent of the power of the Legislature in Decem- 
ber, A. D. 1355, to designate another improvement and 


give it exemption, and the construction of the act of De- 


cember 14, 1855, viewed in connection with the act of Jan- 
nary 6, 1855, it is mere obzter and cannot control. The same 
is likewise true of the case of Holland vs. The State, (15 
Fla., 529.) We had there before us no other statute ex 
cept the internal improvement act and the act incorporating 
the J.. P. & M. R. R. Co. 

Chapter 934, (laws,) is an act to facilitate the construction 
of the various lines of railroad provided for by the act enti- 
tled an act to provide for and encourage a liberal system 
of internal improvements in this State,” approved 6th Jan 
uary, 1355. 

The 4th section of that act provides * that a line of rail- 
way to be constrneted from the city of Pensacola, or any 
other puint or points on the waters of Pensacola bay, or the 
waters of St. Andrews bay, to the north line of the State 
leading in the direction of Montgomery, Alabama, shall be 
considered as a proper improvement to be aided from the 
Internal Improvement Fund in the manner provided for, or 
may hereafter be provided for, in an act to provide for and 
encourage a liberal system of internal improvements in this 
State, approved January 6, 1855.” 

Two questions arise here: What is the effect of this sec- 
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tion, considered with reference to antecedent legislation, and 
did the Legislature have power to enact it, in view of the 
provisions of the antecedent act of 1855? It is insisted 
that the aid which is derived under the exact terms of this 
act can come only from the Internal Improvement Fund, 
and this is true; but it is also true that a road by law enti- 
tled to avail itself of the aid extended to other roads for 
their construction becomes, like them, under the act of 1855, 
a part of the internal improvement system. The aid here 
granted was to be “in the manner provided for” in the act 
of January 6, 1855, and this road, when it accepted the aid 
extended, must necessarily have placed itself, and did place 
itself, under the conditions upon which that aid was extended 
in the act, as it accepted it as provided in the act. 

The 4th section of the act of 1855 did no more than des- 
ignate the lines therein named “as proper improvements to 
be aided from the Internal Improvement Fund in man- 
ner as hereinafter provided.” This made them a part of 
the system. 

Granting the power of the Legislature, (the view in which 
we are now considering the matter,) we have here, within 
less than twelve months after the passage of the act of Jan- 
uary 6, 1855, another act designating this road “ as a prope: 
improvement to be aided from the Internal Improvement 
Fund, in the manner provided by the act of January 6, 
1855.” If the one provision made a road a part of the sys- 
tem, how can it be that the other does not? Going back to 
the Constitution itself, it is clear that what was to constitute 
a particular work an improvement belonging to the system, 
was a legislative declaration that it was “a proper object of 
improvement.” 

It is said also that while this road may be entitled to aid trom 
the Internal Improvement Fund under the act of December, 
1855, it is not entitled to exemption from taxation, as that 
is something different and distinct from such aid, and can 
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result only trom a clear grant by the State. This is true, 
and it is likewise true that the internal improvement act of 
1855 did no more than designate certain lines of road as 
proper improvements to be aided from that fund. The ex- 
emption-of no road resulted ex v7 termini from the internal 
improvement act. This being done as an inducement to 
the company or corporation having the right to construct 
roads belonging to the system, the 18th section of the act 
provided that the rvads, &c., should be exempt upon the 
company’s accepting the provisions of this act. The exemp- 
tion resulted from two facts; first, being designated as a 
proper object of improvement, and, second, the acceptance 
by the corporation owning the road thus designated of the 
provisions of the act, and bringing itself under the rules of 
construction and other regulations of the act. 

So in reference to this line of road. Under the act of 
December 14, 1855, it became a part of the system. It be- 
came a road within the language of the 18th section. That 
fact existing, upon the acceptance of the provisions of the 
act by the company having the right to construct the road, 
the right ot exemption, during construction and_there- 
after for thirty-five years, enured as a right resting in con- 
tract, and as attached to the road as a road, and not simply 
because it was the property of one corporation or another. 
These two acts are in part materia. They concern the same 
subject-matte:. 

The rule of construction, as announced repeatedly by this 
court, is that such statutes must be construed as one act. 
Tins being the rule, we cannot see how any other conclusion 
can be reache:!. The whole question is, did this road be- 


come a part o the system? If it did, then antecedent leg- 
islation as to rouds embraced in the system, being in refer- 
ence to tlie same subject-matter, become as much applicable 
to the road In-t made a part of the system as the one first 


amade so. 
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The next question is, did the Legislature have power to 
enact this law? In this connection our attention has been 
called to the case of The Internal Improvement Fund vs. 
Bailey, 10 Fla., 113. That case was decided in 1862, about 
eight years alter the passage of the internal improvement 
act. The Legislature in January, 1861, passed an act to im- 
prove the navigation of a river, and directed the cost to be 
paid from the Internal Improvement Fund. A holder of 
bonds, before that time issued under the third section of the 
act, sought to enjoin such appropriation of the fund, and 
the court held that he was entitled to such injunction. The 
ground of its action was that the measure of the right of 
the holder of the bond was the act of 1855; that upon a 
sale of the bonds therein authorized rights became vested, a 
contract was brought into existence ; that the terms of the 
law measured its obligation, and that the act, appropriating 
funds tur the improvement of a river, was a violation of the 
contract, in that it diverted a portion of the funds pledged 
for the payment of the bond contrary to the terms of the 
law. 

If it be admitted that all of this is true, and we think it 
is, it does not follow here that the act of December, 1855, 
was in violation of any right of a bondholder. For while 
in 1861 it does appear from this case that there was a bond- 
holder, xo constat, but that there was none in December, 
1855, the date of the act here in question. That case is 
authority for the position that an antecedent bondholder can 
set aside or enjoin an appropriation of the fund for any pur- 
pose to which it was not applicable at the time that his right 
as a bondholder attached. That was the true question in 
the case. The equity of the bondholder, the cestuz gue trust, 
was held effective to restrain and limit the power of the 
trustee to the terms of the law as it was when his right 
accrued and when the obligation of his contract attached. 


But the present case is here upon a demurrer to a bill. No 
52 
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where in the bill is the existence of a bondholder at any 
time stated. This, as a matter of course, is a fact of which 
we cannot take judicial notice, even if it éxisted at the date 
named, and if it be any defence by this officer to set it up, 
he must do so by way of answer. It does not appear from 
the bill. In what way, however, the equity of a bondholder 
can be made effective by the State in this matter we cannot 
see. That, however, is not a question before us at this time. 
In the discussion of the case of the Trustees of the Inter- 
nal Improvement Fund vs. William Bailey, 10 Fla., 125, 
the court, while admitting the power of the Legislature to 
designate more objects of improvement than were designated 
in the 4th section, remarked that “the General Assembly 
took a wise view of the Constitution, and, therefore, desig- 
nated in the beginning only a few grand objects, vital to 
the whole State for improvement, leaving others to wait for 
their share of State aid until those first inaugurated should 
have passed successfuily through the fiery ordeal of their dif- 
ficult and doubtful struggle into existence.” After naming 
what the objects designated by the act of 1855 were, the 
court again says: ‘“* After these roads should be built and 
prove a success, by being able for five consecutive years to 
pay six per cent. on the capital stock paid in and the inter- 
est on the bonded debt, and one per cent. yearly on a sink- 
ing fund on said debt, then, as provided by section 27, the 
Trustees of the Internal Improvement Fund may apply, 
under the direction of the Legislature, the annual income 
arising from said fund to other purposes of internal improve- 
ment, &c. So it will be seen that it was not the design to 
absorb the whole fund in aiding the designated improve- 
ments to the exclusion of all others, but only to postpone all! 
others until those first designated should have been put into 
successful operation. This, we clearly think, the General 
Assembly had a right to do.” 
We have inserted this language of the court in full in 
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order that the effect given to the 27th section of this act by 
it in that decision may be clearly seen. The court here sim- 
ply say that the Legislature had the right to designate some 
objects of improvement to be constructed first, and to post- 
pone others. While this may be true of this Legislature, it 
is also true of a subsequent Legislature that its powers were 
not limited by the powers of the first, unless the act of the 
first was of such character as called into operation a consti- 
tutional limitation, and something more than a simple ante- 
cedent exercise of legislative power stood in the way of the 
exercise of the powers of the subsequent one. The internal 
improvement act is not organic law, and the power of one 
Legislature is no greater than another. Where the power 
of the subsequent one is limited, it results from the fact that 
the act of the first is of such character that the organic law 
renders it inviolable through constitutional limitations cov- 
ering the subject. It may be true, as to this 27th section, 
that such portion of it as provides that the fund shall pay 
deficiencies in the interest account is a contract, when viewed 
in reference to a bondholder. This was perhaps a part of 
the contract with him, as it was defined by this court in the 
case of the Trustees of the Internal Improvement Fund vs. 
Bailey, but we cannot see that such is the case with the re- 
mainder of the section, whether viewed in reference to the 
State, to the Trustees, to the companies, or the bondholders. 
This section is nothing more than a legislative declaration 
as to what the Trustees shall do under the direction of a 
subsequent Legislature, in the event the railroad companies 
pay for five years six per cent. on the capital stock, the in- 
terest on the bonded debt, and the sinking fund. The pro- 
vision that the raclroad companies indicated by the internal 
improvement act shall for five years pay six per cent. on 
their capital stock, before the annual income arising from 
the fund is to be applied to some other purpose, if a con- 
tract, is a contract with the companies or the stockholders. 
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We are not prepared to say, and cannot say, that it was 
within the power of that Legislature to agree with the stock- 
holders of every private corporation embraced in this sys- 
tem that nothing further should be done with the Internal 
Improvement Fund than was provided in that act until the 
stock of each stockholder in these corporations should yield 
him six per cent. This Legislature could not make the ex- 
ercise of the constitutional functions and powers of a subse- 
quent Legislature in reference to the great public trusts at- 
tached to these grants conditional upon the fact that the 
private invesrment of A., B. or C. should yield him one, 
two or six per cent. This Legislature, notwithstanding the 
constitutional limitation as to pledging the faith and credit 
of the State, might, in consideration of a company agreeing 
to construct a road a part of the system, pledge to the hold- 
ers of the bonds of the company a part of the public domain 
applicable to such purpose, and such legislation may be had 
as to attach to such a grant a constitutional limitation, but 
one Legislature cannot agree with a stockholder in a rail- 
road company, that unless his stock yields him six per cent., 
a subsequent Legislature shall not discharge its constitution- 
al legislative duties as to lands which the State holds by vir- 
tue of grants from the Federal Government. It might just 
as well attempt in the charter of a corporation to contract 
that unless the stock yielded an income of six per cent. a 
future Legislature should not have power to establish rules 
of property or to perform the usual functions appertaining 
to the legislative branch of the government. The legisla- 
- tive power of the State was in this Legislature for the time 
fixed as the term of office of the persons belonging to that 
department of the government. The Constitution provided 
that after that time this legislative power should be in other 
persons, and this Legislature could pass no law in derogation 
of this constitutional grant of power to Legislatures follow- 


ing. 
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In discussing this subject we must recollect the distinction 
between legislation, which, under the Constitution, amounts 
to a contract, such as grants of exemption from taxation 
based upon a consideration. These have been held by the 
Supreme Court of the United States to be matiers lying in 
grant—things as to which a contract may attach. But the 
power of the Legislature in reference to an acknowledged 
continuing public trust and power cannot be limited by ac- 
cidental circumstances based upon the amount of gain real- 
ized from private investments. 17 Geo., 56; 7 Conn., 585; 
5 Conn., 538 ; Cooley’s Con. Lim., 125-27. 

We conclude from what has been said that upon the face 
of the bill in this case this road was a part of the internal 
improvement system. That an exemption from taxation 
resting in contract is annexed, by the terms of the law which 
created it, to the road itself, not to the companies, and that 
there is nothing on the face of the bill from which the ex- 
istence of any bond, bondholder, or other thing preventing 
the power of amendment in the Legislature in December, 
1855. In other words, in this bill as demurred to, we can 
see nothing from which any limitation upon the power of 
the Legislature of December, 1855, is to be inferred. No 
limitation as to antecedent contracts operating at the time, 
so far as this bill discloses, we think the power was clear. 
While remarking this, we wish it to be understood that we 
say nothing as to its legal effect, if the then existence of a 
bondholder is alleged and proved by this officer in his an- 
ewer. 

The next point we notice is that the Pensacola & Lonis- 
ville Railroad Company is not entitled to this exemption. 

The biil alleges that the road was sold under a first mort- 
gage, and that it was purchased by the Pensacola & Louis- 
ville Railroad Company. The charter of the A. & F. Com- 
pany gave it authority to borrow money to carry into effect 
the objects of the act, and to pledge the property of the 
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Company for the payment of the same. This gives the 
power to execute a mortgage of the road, its fixtures, and 
all the property named in the 18th section of the internal 
improvement act. 11 Ala., 437; 10 Ohio, 372; 28 Ala., 
321: 3 Md., 305; 3 Dutcher, 221; 1 H. & M., 726; 2 Red. 
on Railways, §235. 

A sale under such a mortgage, therefore, passed the prop- 
erty if the purchaser had the right to purchase. The pur- 
chaser, the Pensacola & Louisville Railroad Company, under 
its charter, had the right to purchase this property, as it was 
the line of road that it was authorized to construct and oper- 
ate, and with reference to which it was invested with the 
general power to purchase. This road thus having acquired 
the property, the Legislature in 1872 recognized that it had 
become “ the assignee of the Florida & Alabama Railroad, 
and the franchises of the said corporation,” and that it was 
in possession of and operating the said line of road. The 
Legislature also gave it the express power to purchase any 
other railroad. This company, under its charter, had the 
power to borrow money and to pledge the property of the 
company for its payment. So far as the right of complain- 
ant here is concerned, it is based upon the allegation of the 
fact “that he is the owner of the equity of redemption of 
the said Pensacola & Louisville Railroad Company, as well 
as of all the other property levied upon and advertised for 
sale by the collector of revenue.” In addition to this he 
alleges that he is “the owner and holder of 532 of the 600 
bonds of $1,000 each, to secure which said Pensacola & 
Louisville Railroad, and all the above mentioned property, 
as well as its rights, privileges and franchises, are now under 
mortgage.” These facts are admitted by the demurrer. 

This bill states enough to show and trace a right to this 
property in the complainant. It shows, at any rate, such 
an interest as gives him a standing in a court of equity to 
enjoin the collection of a void tax. It is not material to 
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enquire here whether in any of these sales the franchise to 
be a corporation, or the franchise to operate the road and 
collect tolls, which are usually held to be appurtenant to 
the shares, passed to the vendee. The property passed and 
with it as an incident went the exemption. 

While we have examined this question of title in this 
case, yet we do so in the absence of any point being made 
in reference thereto, and because in any event our conclu- 
sion is the same. We are inclined to the view that upon an 
allegation of title based upon a judicial decree in a proceed- 
ing like this in equity, we should not in this collateral way 
examine the basis of such decree, or review the questions 
which the court necessarily passed upon in the exercise of its 
jurisdiction, nor is this any way to try a right to franchises. 
We are also inclined to the view that the officer here hav- 
ing advertised this property for sale as the property of the 
P. & L. Co., is estopped from alleging that it is not its prop- 
erty in this contest. The officer advertises it as the property 
of the P. & L. Co. Such a levy upon property in the pos- 
session of A. as the property of A. cannot be defended by 
alleging that it is the property of B. 

The decree is affirmed. 


The foregoing opinion was read at the January Term, A. 
D. 1878, but leave to file a petition for a rehearing having 
been thereupon granted the appellant, judgment was sus- 
pended and the case continued. 

On the 15th day of April, 1873, within the time allowed 
by the order of the court, the appellant filed the following 
petition for a rehearing: 

To the Honorable Justices of the Supreme Court: 
Your petitioner, the appellant above named, respectfully 


represents unto your honors that by the opinion rendered 
in the above stated cause at the January Term, A. D. 1878, 











824 SUPREME COURT. 








Gonzales v. Sullivan—Petition for Re-hearing. 








of said court, the order appealed from overruling the appel- 
lant’s demurrer to the appellee’s bill of complaint stands af- 
firmed. That by said opinion it is held that the railroad 
in question was made or became a part of the internal im- 
provement system by the act approved December 14, 1855, 
(Chapter 734, Laws of Florida,) and as such is entitled, upon 
the showing made by the bill of complaint, to the benefit of 
immunity from taxation granted by the 18th section of the 
“internal improvement law,” (Chapter 610) to the “ roads, 
fixtures, &c.,” within the line designated by section 4 of 
Chapter 610. 

Your petitioner respectfully submits that in this position 
there is error, and that if given an opportunity he be- 
lieves he can satisfy the court that while it was the inten- 
tion of the Legislature that the road in question should re- 
ceive the aid derivable from the Internal Improvement 
Fund, it should not have the exemption from taxatign. 

The language used in the 4th section of Chapter 610, as 
to the lines of railroads named therein, is as stated by the 
court in its opinion that those lines “ are proper improve- 
ments to be aided from the Internal Improvement 7nd in 
the manner as hereinafter provided.” This section we sub- 
mit has no efficacy in granting any immunity from taxation 
except to explain what roads are referred to by the term 
“roads” in the 18th section. It does not indicate that any 
grant but such as is derivable from the Internal Improve- 
ment Fund will be found in the act, but it does include 
within its scope improvements not included within the 
scope of the 18th section, to wit: the Indian River Canal. 
Without the 18th section there would be no basis upon 
which any road could base a claim to exemption from taxa- 
tion, and the fact that this 18th section does not include 
within its scope the properties necessary to a successful 
operation of the canal, shows how partial the Legislature 
was to the lines of railroad indicated by the 4th section. 




















JUNE TERM, 1878. 825 





Gonzales v. Sullivan—Petition for Re-hearing. 


These lines being once constructed under the provisions, 
and according to the requirements of the act, the exemp- 
tion from taxation resulted ea wi termini from the terms of 
section 18, because they were the roads referred to in said 
section. 

The doctrine of ¢ part materia should not, we respect- 
fully contend, be held to enlarge the apparent meaning of 
the terms of a subsequent act in a case like the present, if in 
any at all. Clearly the language of section 4 of Chapter 
734, like the language of section 4 of Chapter 610, does not 
include within its natural meaning any kind of aid not de- 
rivable from the Internal Improvement Fund. To the ex- 
tent of ascertaining what the aid derivable from such fund 
contemplated by section 4, of Chapter 734 is, and how and 
upon what terms it is obtainable under the provisions of 
Chapter 610, these two acts are to be construed as one, but 
that where the later of two acts by its language includes or 
proposes to extend the benefit of but one of two kinds of aid 
derivable from different sources provided by the anterior 
act, this doctrine of tn pari materia is to be invoked to 
stretch the later act beyond the plain meaning of its terms 
and make it inelude both kinds of aid, cannot be maintained. 
This we contend is what has been done by this court in this 
case, and by it the 4th section of Chapter 734 is made to 
convey a benefit which its langnage does not include. If 
the 4th section of Chapter 734 had simply stated that the 
road in question was a proper improvement to be aided to 
the extent of the bond endorsement, guaranteeing interest 
in the manner provided by Chapter 610, the two acts would 
not be construed in part materia or as one act, except as to 
the bond endorsement provisions, and on the same principle 
we contend that Chapter 610 and section 4 of Chapter 734 
are to be construed as one act only to the extent that each 
relates to the aid which is derivable from the Internal Im- 
provement Fund. It is only to this extent that both relate 
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to the same subject. The language used shows that it was 
not intended by the Legislature to make this road the re- 
cipient of all the benefits offered by Chapter 610, and there 
is nothing more unreasonable or partial in its thus treating 
this road than in its treatment of the canal on the subject of 
taxation. Exemption from taxation is founded in partiality 
and favoritism. That it was not the understanding of the 
Legislature that this road was made a part of the so-called 
“system” is shown by Chapter 776, section 2, where the 
U.S. land grant of May 17th, 1856, to the State is conferred 
upon the Alabama and Florida Railroad Company. See- 
tion 21 of Chapter 610 secured and pledged these lands to 
the roads within the “system” designated by section 4 of 
Chapter 610, and if it had been the understanding of the 
Legislature that Chapter 734 conferred upon this road all 
the benefits of the system, the 2d section of Chapter 776 
would have been deemed unnecessary, and would not have 
been passed. The theory of its being a part of the system, 
and therefore entitled to all benefits and immunities, should 
not be given much weight in the face of the language of 
Chapter 734, section 4; and whether the railroads and 
canal, or the means and manner of dispensing aid, are to be 
considered the “system,” there is no reason why the Legis- 
lature could not, in enlarging the objects of aid, confine the 
aid to such only as could be derived from the fund. The 
Legislature of December, 1855, had the internal improve- 
ment act before it. That act in its 4th section declared cer- 
tain lines of railroad “to be proper improvements to be 
aided from the Internal Improvement Fund in the manner 
as hereinafter provided.” Certain sections in that act pre- 
scribe the kind of aid to come from that fund and the man- 
ner in which it is to be extended. A certain other and dis- 
tinct section grants those lines of road a character of aid 
which cannot come from the fund. Knowing what this act 
was, the Legislature of December, 1855, says that the line of 
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road in question in this suit shall be considered as proper 
improvements to be aided from the fund in the manner pro- 
vided by Chapter 610. The language used shows, we re- 
spectfully submit, that it was never intended to grant the 
immunity from taxation or to make this road a beneficiary 
of all the kinds of aid which Chapter 610 had prescribed 
for the other lines. 

In consideration of the premises your petitioner prays 
that he may be fully reheard upon the points above stated, 
and to that end, and that full justice may prevail, your hon- 
ors will grant a rehearing in this cause. 


Mr. Justice Westcorr delivered the following opinion 
denying a rehearing at the June Term, A. D. 1878. 


We have examined the petition for a rehearing in this 
suit. The first position taken is that the 4th section of 
Chapter 610, the internal improvement law, has no efficacy 
in granting any immunity from taxation, except to explain 
what roads are referred to by the term roads in the 18th 
section of said act. With this view the court does not differ. 
As a matter of course the Legislature could then only refer 
to existing legislation, but what were its subsequent pow- 
ers? The conclusion of the court was that subsequent leg- 
islation in terms relating to the same subject-matter gave 
this road the same rights that other roads had by being em- 
braced in the 4th section. That this legislation made it a 
part of the system by precisely the same method as the prior 
legislation made the roads named in the 4th section a part 
of the system, and that being a part of the system, and ac- 
cepting the provisions of the act, the immunities of the 18th 
section followed. Whether a canal designated by the 4th 
section, and not mentioned in the 18th section, is or is not 
exempted is a question, the relation of which to the matter 
here involved we donot see. If such canal is not exempted, 
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it is simply because the exemption is granted to roads and 
not canals. This in no way affects the question whether 
the Legislature has not by subsequent legislation given this 
road the standing that other roads had under the 4th see- 
tion ; in other words, made it a part of the system. 

The language of the act is restricted, it is contended, to aid 
from the Internal Improvement Fund. This is true. So is 
the language of the 4th section of Chapter 610 so restricted. 
The conclusion of the court is that in view of the language 
of the Constitution and of the Legislature in the 4th section 
of Chapter 610, the designation of certain roads to be aided 
from the Internal Improvement Fund constituted them a 
part of a system, and that companies constructing such 
lines of road, or were designated proper improvements to be 
aided from the fund, could, upon the acceptance of the pro- 
visions of the act, become entitled to the exemptions speci- 
fied as to their road. Now it cannot be denied that a road 
became a part of the system if it was entitled to the benefits 
of the fund, and became by virtue of its authorized accept- 
ance of the provisions of the act subject to the regulations of 
the system. This road was designated a proper object of 
aid from the Internal Improvement Fund in the manner 
provided for in the act of 1855. Looking to that act, (sec- 
tion 5) one of the conditions upon which the aid was to be 
granted was a full acceptance of its provisions. This the 
road has done, and we cannot see how we are to hold that 
it does not accept and become entitled to this exemption 
when the 18th section provides expressly that the capital 
stock of any company accepting the provisions of this act, 
and the roads, shall be exempt unless the general rule of 
construction which has controlled us, viz: that acts in pari 
materia must be construed together, is erroneous, or we have 
made an erroneous «pplication of it. 

We understand this to be the rule as to all statutes 
whether penal, remedial, or of any other character. True, 
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the degree of strictness to be observed in their construction, 
looking to the liberty of the citizen on the one hand and the 
enforcement of his civil rights on the other, is different. It 
is very evident that two statutes relating to the same sub- 
ject cannot be construed separately. 

We have given this subject all the attention we can. 
Our views expressed in the opinion in this case are the re- 
sult of careful examination, and we cannot contemplate a 
change without doing violence to the rules of law which in 
our judgment control the subject. 

A rehearing is denied. 











Tue Crry or Sv. AveusrineE, APPELLANT, vs. MICHAEL 
Ustna, APPELLEE. 
In a common law case an appeal lies only after a final judgment. 
Appeal from the Circuit Court for St. Johns county. 
The facts of the case are stated in the opinion of the 
court. 
The record in this case was not furnished the Reporter in 


time to enable him to place it among the other common law 
cases. 


C. M. Cooper for the Motion. 


Tue Cuier-Justice delivered the opinion of the court. 


This is an action at law by appellee against appellant, in 
tort. Appellant demurred to the declaration, and the court 
gave judgment overruling the demurrer and gave appellant 
time to plead. Without pleading over, the City appealed 
from the judgment overruling the demurrer. The statute 
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gives a right of appeal only from a final judgment. The 
judgment here is merely interlocutory. Nothing has been 
determined, except that the declaration is good in form and 
substance. Nothing has been adjudged to the plaintiff, 
damages or costs. In cases at law there can be no appeal by 
defendant until the final action of the Circuit Court upon 
demurrer, or an inquest, confession, or verdict and judgment 


thereon. 
The motion to dismiss the appeal must be granted. So or- 


dered. 





Anprew G., AppeLLANtT, vs. CarHEerRINE A., APPELLEE. 


1. In a prosecution under the statute for the maintenance of bastard chil- 
dren, the complaint should allege that the mother is a single or unmar- 
ried woman. 

. Such a prosecution must be in the name of the State. 

. A denial by the court of the defendant’s right to plead any pertinent 
matter of law or fact in avoidance of or in answer to the complaint 
and its material allegations is error. 

4. The swearing of the jury to try the issue “whether the defendant is 
the father of the bastard child of the plaintiff,’ that being the issue 
framed by the court against the objection of the defendant, as this 
issue assumes that a child has been born and is a bastard, and is error, 
it is also erroneous in that the State, and not the complaining wit- 
ness, is the plaintiff, and the issue is between the State and the defend- 
ant, and not between the witness and the defendant. 

5. The judgment in proceedings of this character, if against the ac- 
cused, should be in favor of the State, and not in favor of the com- 
plaining witness, the mother of the child. 

. The expenses attending the birth of a bastard child, when allowed by 
the court under the statute, should be ascertained by proofs and not 
otherwise, so that the defendant may have an opportunity to contest 
the facts. 


- «6W 


Appeal from the Circuit Court for Manatee county. 
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The facts of the case are stated in the opinion of the 
eourt. 


James T. Magbee for Appellant. 
Tux Curer-Justice delivered the opinion of the court. 


This is a proceeding purporting to be had under the law 
for the maintenance of bastards. 

Complainant made oath that she had been “ delivered of 
a child, which, by law, would be deemed a bastard, and that 
one A. G. is the father of said child,” and a warrant was 
issued by a justice of the peace, upon which the sheriff re- 
turned that he had “ executed the within warrant,” and it 
was afterward filed in the Circuit Court. It does not appear 
than any issue was made before the justice of the peace, or 
that an examination was had belore him in the presence of 
the alleged tather of the child, or that the justice found that 
“ sufficient cause ” appeared to hold the accused to answer 
before the Cireuit Court. 

At the Spring Term, 1878, the court, “instead of causing 
the parties to make up the issue made it up himself, and en- 
tered the same upon his docket, in words and figures, as fol- 
lows: ‘“ Whether the defendant is the father of a bastard 
child, the child of the plaintiff,” to which proceeding of the 
judge the defendant excepted, and objected to further pro- 
ceeding with the cause. 

The case then proceeded in the form of an action of Cath- 
erine A. vs. Andrew G. A jury was called and sworn, who, 
after hearing the evidence, rendered a verdict, “ That the 
defendant, Andrew G., is the father of the bastard child 
of the plaintiff.” Defendant moved for a new trial, on the 
ground that the issue was not made up according to law; 
that thereby the defendant was deprived of the privilege of 
making such defence as the law allows to him, and the court 
overruled the motion and entered a judgment as follows: 
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“Whereupon it is ordered, adjudged and decreed that 
the plaintiff, Catherine A., do have and recover of the 
defendant, Andrew G., the sum of five hundred dollars, 
for the support, maintenance and education of said bas- 
tard child, to be paid in yearly installments of fifty dollars 
per year, together with the further sum of fifty dollars for 
incidental expenses attending the birth of said bastard child, 
and the further sum of $15.85 for the costs in this behalf ex- 
pended. It is further ordered and adjudged that the defend- 
ant, Andrew G., do enter into bond, with good and sutticient 
security, to be approved by this court, for the due and faith- 
ful payment of the said sums of money at the times therein 
named, which shall be payable to the court, to be laid out 
and appropriated under the order of the court, ior the sup- 
port, maintenance and education of the said bastard child.” 

The defendant appeals from this judgment, and assigns 
several grounds of error. One ground is that the defendant 
having produced no evidence on the trial, he was entitled iv 
close the argument to the jury, which was denied him by 
the court. The record does not show any such denial, nor 
an exception embracing this point. Another ground of er- 
ror is, that the court instructed the jury that they had nothi- 


ing to do with the character of either party, the mother of 


the child being a witness. There appears in the record no 
exception to the charge of the jury, or to any part of it, 
and, therefore, it presents no ground of review by this court. 


We remark, however, that the question of the credibility of 


the mother as a witness, to be determined by the jury, she 
being the complainant and answerable for costs, &c., was 
ruled upon by the court in the case of Cameron vs. The 
State, decided at the last term of this court. 16 Fla. 

The other alleged errors relate to the making up of the 
issue by the court, and compelling the defendant to go to 
trial without giving him an opportunity to plead or demur 
to the complaint and proceedings, and the allowance of the 
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sum of fifty dollars for incidental expenses attending the 
birth of the child, without any proof as to the expenses, and 
without giving the defendant an opportunity to controvert 
the same. 

It is very evident that the defendant was prejudiced by 
the proceeding in regard to the making up of the issne. The 
court may control the making up of the issue according to 
the statute, but the defendant should have been allowed to 
object or plead to the sufficiency or substance of the com- 
plaint. In doing so, he would doubtless have made the ob- 
jection that the complaint was not sufficient to hold him to 
answer. 

The statute (Th. Dig., 228,) contemplates that the com- 
plainant is a “single woman.” It does not appear by the 
complaint that she was unmarried, yet the issue, as pre- 
sented by the court, assumes that the woman was unmarried, 
and that the child wasa bastard. ‘ Whether the detendant, 
Andrew G., is the father of the bastard child of the plaintiff, 
Catherine A.,” was the issue which the jury was sworn 
to try according to the record, thus assuming that there 
was a bastard child, and that it was the child of complain- 
ant, a single woman. “All these facts should be open to con- 
troversy. 

The statute providing that the court shall cause an issue 
to be made up “whether the reputed father is the real 
father or not,” intends that there shall be an issue made 
upon that fact by the plea or traverse of the accused, or by 
the order of the court, so that the question shall be distinctly 
presented to the jury, and is not intended to dispense with, 
or take for granted without proof, other facts equally im- 
portant, as, whether the complainant is a “single woman,” 
&c., because the mere proof that a man is the father of a 
child is not sufficient to establish the bastardy. 

The question whether she is a single or unmarried wo- 


man is a question of fact, upon which the defendant may 
53 
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take issue in his pleadings and proofs, and it would be the 
duty of the court to present the issue distinctly to the jury. 

The statement in the complaint that she was “ delivered 
of a child, who, by law, would be deemed a bastard,” is that 
of a legal conclusion drawn by the affiant, unsupported by 
the statement that she was single, or not a married woman, 
as the statute requires, to authorize the issuing of a warrant. 

The complaint, therefore, does not state facts sufficient 
to authorize the proceeding, and the defendant should not 
have been held. He should have been allowed to raise this 
point by motion or demurrer. 

As to the question whether the court should arbitrarily 
fix, by judicial judgment and without evidence, the amount 
of the expenses attending the birth of the child, (though 
this point does not necessarily arise in view of what has been 
said,) it is deemed proper to say that the court should deter- 
mine it upon evidence and not upon conjecture. What the 
amount of those expenses were is a question of fact and not 
of law. 

As to the judgment in this case we remark that it was not 
warranted by law. The proceeding should be conducted in 
the name of the State; the issue is between the State and 
the defendant ; it concerns the people and the defendant, 
and the case is a “ prosecution ” within the meaning of Sec. 
2, Art. 6, of the Constitution. 

The complainant is a prosecuting witness, although inter- 
ested in the event as to costs and compensation. 

This judgment, therefore, whereby she recovers the mon- 
eys adjudged, is erroneous. 

The recovery should be in the name of the State, and the 
security given to the State, or to the Governor of the State. 

This matter was examined also in the case of Cameron 
vs. The State, above referred to. 

The result is, that the judgment must be reversed and 
the cause remanded, with directions to dismiss the complaint. 
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Revsen Rosryson, Piarntirr in Error, vs. Tae Srate or 
Frorma, Drerenpant 1n Error. 


1. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know what a majority of his neighbors or associates say or 
think of his character for truth. 

2. If a witness testifies that he knows the reputation for truth and veraé- 
ity of the party to be impeached where he lives, the questions as to 
whether that reputation is good or bad, and whether from that repu- 
tation he would believe him under oath, are proper. 

3. The opposing party can, upon cross examination, ascertain the extent 
of the information of the witness, and the sources of his knowledge 


Writ of error to the Circuit Court for Suwannee county. 
The facts of the case are stated in the opinion of the 


court. 


White & Bryson for Plaintiff in Error. 
The Attorney-General for Defendant in*Error. 


Mr. Justice Van VALKENBURGH delivered the opinion of 


the court. 


The plaintiff in error was indicted at the Fall Term of 
the Circuit Court, held in and for the county of Suwannee, 
in the year 1877, for the murder of one Henry Harrison. 
The record shows that he was arraigned and plead not guilty. 
The trial before a jury was commenced on the 4th day of 
February, 1878, and such proceedings were had that on 
the 8th day of February the jury found the plaintiff in 
error guilty of murder in the first degree. 

The counsel for the prisoner then made a motion for a new 
trial upon several grounds of alleged error in the progress 
of the cause, as well as upon the ground of newly-discoy- 
ered evidence, which motion was denied by the court, and 








836 SUPREME COURT. 








Robinson v. The State of Florida—Opinion of Court. 








the prisoner was sentenced in pursuance of law. From this 
judgment the prisoner brings his writ of error to this court, 
and causes his bill of exceptions to be filed. 

The assignment of error contains twenty-one grounds, 
upon which the judgment of the court below is asked to be 
reversed. 

Upon an examination of the record, we find that this 
court cannot consider many of the errors so assigned, for the 
reason that the bill of exceptions does not show that the 
necessary exceptions were taken to the rulings and charge 
of the court in such way or time as is required by the rules 
and previous decisions in such cases. The errors which we 
do consider in such rulings by the court below, are enumer- 
ated and stated in such assignment of errors as follows : 

VII. Because the court erred in allowing the State soli- 
citor (after A. A. Blackburn, a witness for the prisoner, had 
sworn that he knew Adam Tyson’s reputation for truth and 
veracity where he lived,) to stop said Blackburn from further 
testifying in chief, until he should answer the following ques- 
tion affirmatively: “ Have you heard a majority of his neigh- 
bors and associates speak of his reputation for truth and ve- 
racity ?” 

VIII. The court erred in overruling the objections then 
and there raised by prisoner’s counsel to said question and 
proceeding in stopping the examination in chief and in al- 
lowing said question to be asked. 

IX. The court erred in refusing to allow A. A. Blackburn 
to testify to the reputation of Tyson, a State witness, for 
truth and veracity, after said Blackburn had said he knew 
Tyson’s reputation for truth and veracity where he lived, 
until said Blackburn could first say that he had heard what 
a majority of his neighbors and associates speak of the same. 

X. The court erred in allowing the State solicitor to stop 
James B. Hull, witness introduced by prisoner to impeach 
the reputation of Adam Tyson, a State witness, after said 
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Hull had testified “that he had known Tyson for several 
years, and had heard a great many persons speak of his rep- 
utation for truth and veracity,” from further testifying in 
chief, until he could say he had heard a majority of his 
neighbors and associates speak of his veracity, and allowing 
the State solicitor then and there to ask said question, be- 
fore said witness should be allowed to finish his testimony 
in chief. 

XI. The court erred in that the court did not then and 
there sustain the objection made by counsel for the accused 
then and there made to the asking of said question, but al- 
lowed the said question to be asked by the State solicitor, 
and the said witness stopped from further testifying in chief, 
until said question should be answered affirmatively. 

XII. The court erred in refusing to allow said James B. 
Hull to testify as to the reputation of Adam Tyson for 
truth and veracity after said Hull had said he had known 
said Tyson for several years, and after he had said that he 
had heard a great many persons speak of his reputation for 
truth and veracity, unless he could first say that he had 
heard a majority of his neighbors and associates speak of 
his reputation for veracity. 

The bill of exceptions shows that A. A. Blackburn was 
sworn as a witness on the trial of the cause upon the part 
of the defence. He testified: “I know Adam Tyson well; 
have known him for two or three years ; I know his reputa- 
tion for truth and veracity where he lives.” At this point the 
State solicitor stopped the witness and asked him a question, 
as follows: “ Haveyou heard a majority of his neighbors and 
associates speak of his reputation for truth and veracity ?” 
To the asking of which question the counsel for accused 
then and there objected. The objection was overruled, and 
the counsel for the accused excepted to the ruling of the 
court. The witness then answered: “Ido not know what 
a majority say; I know what a good many say; I know 








838 SUPREME COURT. } 








Robinson vy. The State of Florida—Opinion of Court. | 








what I think of him.” The witness was stopped by the 
court, which held that if he had not heard a majority of his 
neighbors and associates speak of his reputation for truth 
and veracity, he was not a competent witness to impeach 
the witness’, Adam Tyson, reputation for truth and veracity. 
To which ruling of the court the counsel for accused ex- 
cepted. 

James B. Hull was also called upon the part of the ac- 
cused, for the purpose of impeaching the same Adam Tyson, 
and after testifying that he had known Adam Tyson for 
several years, and that he had heard a great many persons 
speak of his reputation for truth and veracity, was stopped 
to have propounded to him the same question put by the 
State solicitor to the witness Blackburn. Counsel for the 
accused objected to such question. The objection was over- 
ruled and an exception taken. This witness also testified 
that he had heard a great many persons speak of his repn- 
tation for truth and veracity, but he could not say that he 
had heard a majority of his neighbors and associates speak 
of the same. 

The court then ruled that the witness could not depose as 
to the reputation or character of said Adam Tyson for truth 
and veracity, on the ground that he had not heard a major- 
ity of his neighbors or associates speak of the same; to 
which ruling of the court counsel for the accused then and 
there excepted. 

The exceptions taken to the rulings of the court, shutting 
out the evidence of the witnesses, Blackburn and Hull, who 
were introduced to impeach the witness Tyson, he having 
given material evidence on the part of the State, raises the 
question whether before testifying as to his character for 
truth and veracity, they must show that they had heard a ma- 
jority of his neighbors or associates speak of such character. 
We cannot believe that this is the true rule in cases of im- 
peachment. It is not necessary to establish a character, 









































JUNE TERM, 1878. 839 








Robinson v. The State of Florida—Opinion of Court. 








either good or bad, that it should have been the subject of 
conversation between a majority of a person’s neighbors or 
associates, and that they should have expressed an opinion 
thereon. 

In the case of Dave vs. The State, 22 Ala., 23, the judge 
said “ that a witness was competent to speak of another’s 
general character without being able to say that he knew 
what a majority of the neighbers of the person, whose char- 
acter was the subject of inquiry, said of him or thonght of 
him.” It may so happen that a “ man has a reputation well 
established, either good or bad, and yet a majority of his 
neighbors may never have spoken upon the subject, or ex- 
pressed their thoughts in any manner whatever. Again, 
there may not have been a majority who have expressed an 
opinion to the witness, nor may he be able to say, with pos- 
itive knowledge, what a majority think, nor may he have 
heard any one else say what a majority said or thought, 
and yet himself be competent to swear what his general 
reputation is. A person’s position in a community may be 
so obscure that very few of his neighbors know anything of 
him. His general character may be very circumscribed. To 
hold that he could not prove his general character, except 
by witnesses who could swear as to what a majority of his 
neighbors said or thought of him, would be to deprive him 
of this species of testimony.” 

This we believe to be the true rule. In the case here the 
witness Blackburn had sworn that he knew Adam Tyson’s 
reputation for truth and veracity where he lived. The wit- 
ness Hull had said that he had known Tyson for several 
years, and had heard a great many persons speak of his rep- 
utation for truth and veracity. The foundation for proving 
what that reputation was had been sufficiently laid, yet the 
court refused to allow the prisoner’s counsel to proceed un- 
til it should appear that each of these witnesses had heard 
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a majority of Tyson’s neighbors or associates speak of his 
veracity. 

Had the proper ruling been made by the court, the ques- 
tion might have been asked by the prisoner’s counsel wheth- 
er that reputation was good or bad, and whether from such 
reputation they would believe the witness, Tyson, under 
oath? The opposite party then, upon cross-examination, 
could have ascertained the extent of the information of the 
witnesses and the sources of their knowledge. Crabtree vs. 
Hagenbangh, 25 IIl., 233; Boon vs. Weathered, 23 Texas, 
675. 

The cases of Gladen vs. The State, and Dixon vs. The 
State, both in 13 Fla. Reports, and Dukes vs. The State, 
in 14 Fla., cover substantially the other questions sought 
to be raised by plaintiff in error. 

The judgment reversed and new trial ordered. 





























ADVISORY OPINION. 


In tae Marrer oF THE TENURE oF OFFICE OF JUDGES OF 
THE Orecuir Courts. 


Where the time for which an office is to be held is fixed by the Constitu- 
tion, and there is no provision other than that this appointee shall 
hold for the full term, the fact that a former incumbent did not hold 
the office for the full term for which he was appointed does not affect 
the term of a subsequent constitutional appointee. The rule is that 
where the term of office is fixed by the Constitution, each succeeding 
incumbent, appointed in accordance with the Constitution, holds the 
office fer the full period. 


Executive OFFIce, 
TALLAHASSEE, Fia., January 18, 1877. 


To the Honorable Justices of the Supreme Court of Florida: 

Section 15 of Article V. of the Constitution of Florida 
authorizes the Governor at any time to require your opinion 
as to the interpretation of any portion of the Constitution 
upon any question affecting his executive powers and duties. 

Section 7 of Article VI. of the Constitution provides that 
“ There shall be seven Circuit Judges appointed by the Gov- 
ernor and confirmed by the Senate, who shall hold their office 
for eight years. The State shall be divided into seven Judi- 
cial Districts, the limits of which are defined in this Con- 
stitution, and one Judge shall be assigned to each Circuit.” 

Section 3 of Article XVI. prescribes the limits of the 
Circuits. 

I have the honor to request your opinion in writing as to 
whether a Circuit Judge, appointed by the Governor and 
confirmed by the Senate and duly commissioned for a Cir- 
cuit, within eight years after the appointment, confirmation 
and commissioning of the Circuit Judge first appointed for 
such Circuit after the institution of the government under 
the present Constitution, holds his office for eight years from 
the time of his being commissioned, or only for the unex- 
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pired balance of the eight years for which the original ap- 
pointee was appointed and commissioned. 
Very respectfully, 
Gro. F. Drew, Governor. 





Supreme Courr Room, } 


TALLAHASSEE, Fiorma, January 19, 1877. { 

His Excellency Gro. ¥. Drew, Governor of Florida: 
Sir :—We have your communication of yesterday. You 
ask whether under the Constitution and laws of this State 
a Judge of the Circuit Court, appointed by the Governor 
and confirmed by the Senate, holds his office for eight years 
in a case where there has been a previous incumbent, who, 
while appointed for eight years, has filled the office only tor 
a part of that time? Whether in such case the second in- 
eumbent, appointed and confirmed in conformity to consti- 
tutional authority before the expiration of the time for 
which a previous incumbent was appointed, holds his office 
for the full time of eight years, or for the balance of the 
unexpired time for which the first incumbent was to hold? 
The language of the Constitution is plain and simple: 
“ There shall be seven Circuit Judges appointed by the Gov- 
ernor and confirmed by the Senate, who shall hold their 
office for eight years.” (Art. VI., Sec. 7.) The remaining 
elause of this section provides permanent judicial sub-divi- 
sions composing each circuit. There is nothing in this 
which limits the time of service of one appointee by refer- 
ence to the time served by a previous one. The plain literal 
construction of that section is, that whenever the two acts, 
appointment by the Governor and confirmation by the Sen- 
ate, unite, the result is that the party is entitled to the office, 
and the express declaration is that he shall hold the office 
for eight years. Unless, therefore, there is some other pro- 
vision of the Constitution limiting or otherwise explaining 
this language, it must have its usual and ordinary effect. 
There is nothing here establishing a term of office to exist 
between fixed dates of months or years, nor is there any- 
thing having the most remote reference to an unexpired 
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term, or to a vacancy in an office, as distinct from the office 
itself. There is no other provision of the Constitution 
which changes or affects this section. The only general 
clause of the Constitution referring to vacancies in office is 
that found in See. 7 of Art. V., and this court has heretofore 
held (18 Fla., 12,) that the power there granted is not a 
power to fill an unexpired term but to fill a special vacancy, 
embraced in the period between the time at which the office 
is made vacant and the filling of the office by an election. 
This section. too, relates exclusively to vacancies in elective 
oftices. There being, therefore, no provision in the Consti- 
tution by which a vacancy in this office is filled, the Legis- 
lature has provided for an incumbent for the time embraced 
between the origin of a vacancy and the appointment to 
hold the oftice for the constitutional period. (Chap. 1633, 
Sec. 2, Laws of Florida.) This action of the legislative de- 
partment of the government shows that it did not think that 
the Governor and Senate were to appoint for the whole of 
the unexpired time embraced in the period for which the 
first incumbent was to hold, (the remainder of the eight 
years,) for the reason that this legislation has, for a portion 
of this period, vested the exclusive power of appointment 
in the Governor. 

The conclusion we reach is that a Judge of a Circuit 
Court, appointed by the Governor and confirmed by the 
Senate, holds his office for eight full years, and that no part 
of a previous eight years during which another has held 
the office, (but who has vacated it,) enters into the compu- 
tation of the time for which the second appointee holds. It 
has been thought that there was some similarity in our Con- 
stitution upon this subject and the Constitution of the Uni- 
ted States as to terms of office of United States Senators. 
The classification of Senators and the provisions as to filling 
vacancies, which are found in the Constitution of the United 
States, render the cases entirely unlike. 

The views we here announce and the conclusion we reach 
are sustained by the decisions of the courts of New York, 

















844 SUPREME COURT. 


(2 Wend., 266; 9 Wend., 58; 11 Wend., 132,) Maryland, 
(5 Md., 423; 11 Md., 286,) Wisconsin, (3 Wis., 787,) Texas, 
(4 Tex., 400,) and Mississippi, (5 Sm. & Mar., 632.) We find 
no conflict in the authorities upon the subject. The rule is, 
that where the term of an office is fixed by the Constitution, 
each succeeding incumbent, appointed in accordance with 
the Constitution, holds the office for the full period. 

The other members ef the court concur with me in this 
conclusion. Respectfully, 

James D. Westcorr, JR., 
Justice Supreme Court Florida. 
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TO THE 


SIXTEENTH VOLUME FLORIDA REPORTS. 





ABATEMENT. See Pleading, 12. 
ACTION, CAUSE OF. See Contract, 7; Hvidence, 6. 
ADMINISTRATORS AND EXECUTORS. See Practice (Hquity), 28. 


i. 


2. 


A suit by a co-surety against the heirs of a deceased co-surety for con- 
tribution is not barred by the statute of non-claim, the administra- 
tor having published the notice required by that statute and been 
discharged and the estate distributed before the cause of action ac- 
crued as between the sureties upon their bond. Gibson v. Mitchell, 
et als., 519. 

The presentation of such claim to the discharged administrator is of 
no effect. Id. 

After the discharge of an administrator by due course of law and the 
distribution of the estate to the heirs, a suit in equity for contribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. Jd. 

Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit in rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist vs. Filyau, 2 Fla. R., 94. 
Id. 

R. L. M. and F. R. P. were administratrix and administrator of the 
estate of J. T. M., and F. R. P. being desirious of leaving the State, 
and of being relieved of the duties and responsibilities of adminis- 
tering, it was agreed that he should surrender the assets to her and 
she should give him a bond of indemnity, and she with a surety 
executed to him a bond, which, after reciting the circumstances, 
concluded with the condition “that if the said R. L. M. shall pay 
the above claims, [enumerating several claims against the estate in 
behalf of third parties,] as the same shall be just and proper, and 
hold the said F. R. P. harmless and forever discharged from said 
debts or demands, and all other debts or demands that may be 
brought against said estate, and against all claims and demands of 
whatever character that may be brought or presented agsinst F. R. 
P. as administrator as aforesaid, then,” &c.; and the alleged breach 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 

of the condition was that she had refused to pay a debt of the in- 
testate due to the estate of one H., of which the said F. R. P. was 
administrator: Held, That this was a bond of indemnity only as to 
all claims against the estate of M. which were not due to F. R, P. 
in his own right, and not a bond upon which he could recover 
against her claims due te others; and that he could allege a breach 
only after his liability growing out of the administration of the es- 
tate of M. had been ascertained ; that the bond created no new per- 
sonal obligations to pay the debts, beyend the available assets of 
her intestate. Pittman’s Adm’r vy. Myrick, 692. 

6. A sheriff does not become an administrator ex-officio of an intestate 
estate until empowered by the probate court te act as such, and un- 
til that event hecan do no act, or consent to nothing, to bind the es- 
tate. Wilson’s Adm’r, et al., v. Dibble, 782. 

7. Heirs at law are not proper plaintiffs in an action for unlawful de 
tainer, where defendant is in posssession under a lease made by the 
ancestor in her life-time. The right of possession and consequently 
the right of action passes to the administrator or executor as an in- 
cident of the asset. Scott, et uz., v. Lloyd, 151. 


AGENCY. 
A member of a copartnership, after the dissolution, has no agency grow- 


ing out of the former partnership relation to create or to perpetuate 
a liability of his late copartner for partnership indebtedness, as 
against the operation of the statute of limitations. Tate v. Cle- 


ments, 339. 


AMENDMENT. 
I. Or Preapines. See Pleadings, 2. 
Il. Or ProcEEDINGS AND Recorps. See Pleadings, 2; Practice 
(Law), 20,21; Records of Court, Arrest of Judgment. 
Ill. Or Sratrutes. See Constitutional Law, 2, 13. 


APPEALS. See Bill of Exceptions, Exceptions,and Writ of Error. 

1. The Supreme Court has authority to prescribe a rule requiring appel- 
lant to give a bond or make a deposit for costs with the Clerk. 
Robinson v. Roberts, 156. 

2. An order of the Circuit Judge refusing to allow a supersedeas upon an 
appeal from the County Judge in a case at Jaw, is not a final judg- 
ment from which an appeal or writ of error will lie. Semble: There 
is no provision of the Constitution or statutes authorizing a review 
in the Supreme Court, by appeal or writ of error, of a determination 
by the Circuit Court upon an appeal from a judgment of the County 
Judge in proceedings before him, relating to the unlawful detention 
of lands and tenements. Barnett vy. Togni, 328. 

8. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
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APPEALS—( Continued.) 
the statute in relation to the maintenance of bastard children. John 
D. C. v. State, ex rel., 554. 

4. It is a recognized doctrine that an Appellate Court may look 
beyond the bill of exceptions and consider vital errors, apparent on 
the face of the record, as where the complaint clearly shows that 
a right of action in the plaintiff does not exist. Pittman’s Adm’r 
v. Myrick, 692. 

5. An appeal will not be dismissed on account of the failure to file an 

' assignment of errors within the time appointed, if the assignment 
be filed before the motion is determined and the appellant comply 
with such terms as may be imposed by the court. Pittman’s Adm’r 
v. Myrick, 401. 

6. Where there is a judgment against two parties, and the bond or un- 
dertaking describes the judgment as a judgment against one only, 
this is a ground for a motion to dismiss the appeal. Jd. 

7. When a notice of appeal has been given in good faith, and the ap- 
pellant has failed, by mistake, to give the necessary security in order 
to perfect the appeal as required by the Code, and these facts are 
shown to the satisfaction of the court, the appellant will be allowed 
to perfect the appeal by giving the necessary security. Jd. 

8. A sheriff, who is a party defendant to a bill filed for the purpose of 
enjoining proceedings instituted to exempt personal property from 
levy and sale, and to subject such property to sale, and having no 
interest in the result, is not.a necessary party to an appeal from a 
decree subjecting such property to levyand sale. Loring vy. Wittich, 
495. 

9. Under the statutes of this State and the Code practice as modified, an 
appeal lies from a final judgment by default, which is similar in its 
character to a decree pro confesso under the practice anterior to the 
Code. Such judgment must conform to the matter of the plead- 
ings of which defendant has notice, the plaintiff not being allowed 
to take such decree as he can abide by. A judgment by default, 
inconsistent with the case made in the original complaint and con- 
forming to a new case made by an amended and supplemental 
complaint, filed three months after service of summons upon the 
defendant, without notice to him, is not authorized by the Code 
practice as modified by statute in this State. State and Trustees v. 
J.P. & M. R. R. Co., et als., 708-9. 

10. After the time (10 days) allowed by law for taking an appeal, the ap- 
peal not being perfected, the Legislature passed an act allowing 
thirty days, and extending its provisions to cases in which judg- 
ment had already been entered: Held, That the act extending the 
time and reviving the proceeding for obtaining a review by appeal, 
applied only to the remedy, and did not affect a vested right. Two 
years are allowed for writs of error by which the review could be 
obtained, and it was competent to extend the time of appealing to 
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APPEALS—( Continued.) 
the full term of two years, in the discretion of the Legislature. 
Alvord, Kellogg & Campbell y. Little, 158. 

11. In a common law case an appeal lies only after a final judgment. 
City of St. Augustine vy. Usina, 829. 


APPELLATE PRACTICE. See Appeals, Bill of Exceptions, Hxceptions, 
Jurisdiction (of Supreme Court), New Trial, Practice, (Hquity, 14, 
Law, 42,) Remittitur, Supreme Court. 


APPRENTICESHIP. See Office and Officer, 4. 
ARRAIGNMENT. See Criminal Law, 4. 
ARREST OF JUDGMENT. 
A motion in arrest of judgment made at one term cannot (under the 
statutes of this State), be changed by amendment, or otherwise, at 


a subsequent term into a motion for anew trial. Sedgwick v. Daw- 
kina, 198. 

ASSIGNABILITY OF CONTRACTS. See Contracts, 8, 11. 

ASSIGNEE OF CHOSE IN ACTION, RIGHTS OF. See Contracts, 11. 

ASSIGNMENT OF ERRORS. See Appeais, 5. 

ATTACHMENTS. 

1. The trial of the issues of fact upon the traverse of the affiadavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Canova y. 
Colby & Gould, 167. 

2. Semble : That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit, to the satisfaction of the court or jury, in order to 
sustain his writ. Jd. 

3. In a suit commenced by summons, and in which an attachment is is- 
sued at the same time, a motion to dissolve the attachment will not 
prevent the plaintiff entering the defendant’s default for not plead- 
ing. Loring v. Wittich, 617. 

ATTORNEYS AND SOLICITORS. See Costs, 1, 2. 

BAIL. See Criminal Law, 1, 2. 

BAILIFFS. See Office and Officer, 6. 

BASTARDS AND BASTARDY. 

1. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
the statute in relation to the maintenance of bastard children. Join 
D. C. v. State, ex rel. 554. 

2. The form of the judgment ordered by the court in such cases should 
be in strict compliance with the directions of the statute. Jd. 

8. In a prosecution under the statute for the maintenance of bastard 
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BASTARDS AND BASTARDY— Continued.) 
children, the complaint should allege that the mother is a single or 
unmarried woman. Andrew G. v. Catherine A. 830. 

4. Such a prosecution must be in the name of the State. Jd. 

5, A denial by the court of the defendant’s right to plead any pertinent 
matter of law or fact in avoidance of or in answer to the complaint 
and its material allegations is error. Jd. 

6. The swearing of the jury to try the issue ‘‘ whether the defendant is 
the father of the bastard child of the plaintiff,’ that being the issue 
framed by the court against the objection of the defendant, as this 
issue assumes that a child has been born and isa bastard, is error ; 
it is also erroneous in that the State, and not the complaining wit- 
ness, is the plaintiff, and the issue is between the State and the de- 
fendant, and not between the witness and the defendant. Jd. 

7. The judgment in proceedings of this character, if against the ac- 
cused, should be in fayor of the State, and not in favor of the com- 
plaining witness, the mother of the child. Jd. 

8. The expenses attending the birth of a bastard child, when allowed by 
the court under the statute, should be ascertained by proofs and not 
otherwise, so that the defendant may have an opportunity to contest 
the facts. Jd. 


BILL OF EXCEPTIONS. See EHvceptions, Practice, (Law). 

1. What purports to be a bill of exceptions, unattested by the signature 
of the Judge, but signed and agreed to by counsel for the respec- 
tive parties, and filed here as an original paper, cannot be consid- 
ered in this court. Robinson v. Mathews, 319. 

2. A bill of exceptions, to be available, must be signed by the Judge, 
and an original paper purporting to be a bill of exceptions, filed in 
this court, in addition to and separate from the record as regularly 
certified, constitutes no part of the record of the judgment of the 
Circuit Court, and where otherwise there is no error alleged or per- 
ceived, the judgment will be affirmede Jd. 

8. Where there is no bill of exceptions in a case at law, attested by the 
judge or by bystanders, as provided by statute, the Supreme Court 
cannot examine the testimony and proceedings had at the trial, or 
upon a motion for a new trial. The court cannot examine questions 
arising on the trial, or on such motion, presented by mere agree- 
ment of counsel. City of Jacksonville v. Lawson, 321. 

4. When the bill of exceptions does not bring up all the evidence taken 
upon the trial of the cause, the court will infer that there was suffi- 
cient introduced to warrant the finding of the jury. Story and Sul- 
livan v. State, 564. 

5. A bill of exceptions was settled and signed by the Judge on the 29th 
day of May, 1878, as of the 4th day of May, 1878, the 29th being 
beyond the time allowed by the special order of the court within 
which to make such bill of exceptions, and the 4th within such 


54 
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time. No laches existing on the part of the appellant, the bill hay- 
ing been placed in the hands of the Judge for signature within the 
time, and the cause having been brought into and heard by the 
Appellate Court at the first term thereof after the judgment : Hela, 
That in a case of this character, controlled entirely by the rules of 
the court, the court will consider the circumstances surrounding it, 
and in this case will consider the bill of exceptions as properly 
here. Mayo v. Hynote, 673. 

6. It is a recognized doctrine that an Appellate Court may look beyond 
the bill of exceptions and consider vital errors apparent on the face 
of the record, as where the complaint clearly shows that a right of 
action in the plaintiff does not exist. Pittman’s Adm’r v. Myrick, 
692. 

7. The time for serving and settling exceptions, under the code, may be 
enlarged by the Court or Judge. Pittman’s Adm’r v. Myrick, 401. 


BILL OF REVIEW. See Pleading, 13, 14. 
BOARD OF STATE CANVASSERS. See Hlections, 1, 2, 3, 4, 5. 


BONDS. See Administrators and Executors, 1-5; Appeals, 1-6; Florida 
State Bonds, Internal Improvement Act and Fund. 


CAUSE OF ACTION. See Contract,7; Hvidence, 6. 
CHANCERY JURISDICTION. See Practice (Hquity) 4, 5, 18, 30, 31. 
CHARGE OF COURT TO JURY. See Exceptions, Jurors and Jury. 


1. When a charge embraces several distinct propositions, a general ex, — 


ception to the charge is not available if any one of the propositions 
is correct. Dupuis y. Thompson, 69. 

2. It is not necessary that the court in charging the jury, as requested 
by counsel, should use the language of the counsel in announcing 
legal propositions ; and when the Court has already instructed the 
jury upon a question, it is not error to refuse to repeat the matter so 
charged, however correct the proposition may be. Nickels and Gau- 
tier v. Mooring, 76. 

8. Where the trial is by jury, the charge of the court must be excepted 
to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminster II., and such is the rule 
under the Code. Coker and Scheiffer v. Hayes, 368. 

4. It is the rule of the Code, as well as of the common law practice, that 
a party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or otherwise, 
to have matter already acquiesced in and accepted by him reviewed 
in an appellate court. Coker and Scheiffer v. Hayes, 368. 

5. An exception to a portion of the charge ef the court to the jury, to be 
available as error on review, must be to a separate, particular and 
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CHARGE OF COURT TO JURY—(Continued.) 
specific portion of such charge. The language used by the court 
should be designated ; a general exception fails if any part of such 
charge is correct. John D. C. v. State ex rel., 554. , 

6. Exceptions to the charge of the court must be taken at the time the 
instructions to the jury so complained of are given, and the evi- 
dence of that fact must appear in the bill of exceptions. Story and 
Sullivan v. State, 564. 

7. To enable a party to avail himself of the error in the court refusing 
to instruct the jury as requested, the attention of the court must be 
called to the particular points upon which instruction is asked and 
that before the jury shall have retired to consider of the verdict. Jd. 


CIRCUIT COURT. See Constitutional Law, 6; Jurisdiction, (of Circuit 
Courts;) Office, 1, 5, 6, 7. 

CIRCUIT JUDGES. See Office, 1-5. 

CLERKS OF CIRCUIT COURT. See Judgments, 1-6. 

COLLECTOR OF REVENUE. See Principal and Surety,1,2 ; Injune- 
tion, 1-5. 

1. Under the statutes of this State the Collector of Revenue is paid 
commissions with reference to amounts collected, under a warrant 
issued annually by the Assessor of Taxes, which warrant, with the 
annual assessment roll, is placed in the hands of the Collector. The 
commissions are fixed by law with reference to the amount of col- 
lections made on each revenue account for each year, and not with 
regard to the sums which may be collected by each officer engaged 
in such service. In this case no question of jurisdiction is raised 
or considered, it being immaterial in view of the conclusion 
reached. State ex rel. v. Drew, 308. 

2. A note whereby the maker promises to pay a sum of money “ for 

value received on account of taxes on the property of the estate of 

L. and others for the year 1872,” does not give a right of action to 

the payee, as the law does not recognize this mode of collecting 

taxes, and there is no allegation in the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson vy. Gam- 
ble, 687. ; 
A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 
<4. Whether the publication of the list of lands advertised to be sold for 
unpaid taxes by a collector creates the relation of debtor and credi- 
tor as between the collector and the publisher, guere? Id. 


COMITY. See Constitutional Law, 7. 


COMMISSIONS AND FEES. See Collector of Revenue, Costs, age? Mas- 
ter in Chancery. 


- 


3. 


COMMITMENT. See Criminal Law, 1, 2, 5. 














COMMON CARRIERS. 
The Pensacola and Perdido Railroad Company is a common carrier. 


At common law such common carrier cannot charge excessive or 
unreasonable rates of freight. The common law protects the indi- 
vidual from extortion and limits the carrier to a reasonable rate, 
but there is no common law rule requiring equal rates. What is 
charged one person, and the tariff of rates, are but matter of evi- 
dence to determine whether a charge is a reasonable compensation 
for the service performed. Johnson v. Pensacola & Perdido R. R. 
Co., 623. 


CONCURRENT JURISDICTION. See Jurisdiction (of Probate Judge, 


CONSTITUTIONAL LAW. See Office and Officer, 5. 
1. After the time (10 days) allowed by law for taking an appeal, the ap- 


peal net being perfected, the Legislature passed an act allowing 
thirty days, and extending its provisions to cases in which judg- 
ment had already been entered: Held, That the act extending the 
time and reviving the proceeding for obtaining a review by appeal, 
applied only to the remedy and did not affect a vested right. Two 
years are allowed for writs of error by which the review could be 
obtained, and it was competent to extend the time of appealing to 
the full term of two years, in the discretion of the Legislature. 
Alvord, Kellogg & Campbell v. Little, 158. 


2. The act of the Legislature of A. D. 1877, Chapter 3010, entitled “An 


act to amend section 3, Chapter 1628, Laws of Florida, relating to 
jurors, and repeal Chapter 2043, Laws of Florida, approved Febru- 
ary 20, 1875,” not only amends and repeals the particular sections 
specified, but makes further provisions upon maiters properly con- 
nected with the subject of the acts affected by the amendment and 
repeal: Held, That the subjeet of the act being expressed in the 
title of the amending act, the Legislature was not restricted by the 
Constitution to the mere amendment or repeal so expressed, and it 
was competent to include in the act other provisions of law upon 
the same subject and properly connected therewith. Gibson y. 
State, 291. 


8. An act providing that juries, to be empaneled for the trial of causes, 


civil or criminal, should be composed of six men, is authorized by 
the Constitution as amended in 1875. Id. 


4. The provisions of Sections 43 and 44 of Chapter 2040, Laws of 1875, 





which authorize the filing of a transcript of the judgment of a jus- 
tice of the peace in the office of the Clerk of the Circuit Court, and 
the entry of a memorandum of the filing of such transcript in the 
judgment docket, and the issuing of execution on such judgment 
by the clerk, are held to be not in conflict with Section 8 of Article 
VI. of the Constitution. The proceeding does not call into action 
or depend upon the jurisdiction of the Circuit Court. Whether the 
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CONSTITUTIONAL LAW—( Continued.) 
judgment so docketed becomes ‘a judgment of the Circuit Court,” 
is a question not necessarily involved, as the statute may be oper- 
ative without reference to it. Bucky v. Willard, 380. 

5. A part of a statute, or section of a statute, may be unconstitutional 
and void without affecting the validity of other parts, if they be not 
dependent upon each other. Id. 

6. Whether a Circuit Court has the power to set aside an execution 
issued by the clerk upon a transcript of a justice’s judgment: 
quere? (See Th. Dig., 360, Sec. 6.) Id. 

7. Defendant was asteckholder ina company organized under a general 
act authorizing the formation of corporations for manufacturing 
purposes, &c., passed by the Legislature of New York, which pro- 
vides, section 10, that all the stockholders of every company incor- 
porated under this act shall be severally individually liable to the 
creditors of the company to an amount equal to the amount of 
stock held by them respectively upon all debts and contracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and re- 
corded as required in section 11, which provides that the president 
and a majority of the trustees shall, within thirty days after the 
payment of the last instalment of the capital stock, make a certifi- 
cate of the amount of the capital stock fixed and paid in, to be 
sworn to by such officers and recorded in the county wherein the 
business of the company is carried on. Section 24 provides that no 
stockholder shall be personally liable for any debt so contracted 
which is not to be paid within one year from the time of contracting, 
nor unless suit is commenced against the company within one year 
after the debt becomes due, and no suit shall be brought against any 
stockholder until an excution against the company is returned un- 
satisfied in whole or in part: Held, That the liability of the stock- 
holder grows out of his contract in becoming a stockholder, a lia- 
bility in the first instance, and is not a penalty or in the nature of 
a penalty or forfeiture for the non-performance of duties or acts of 
the officers. The provisions of the statute referred to are mere limi- 
tations of liability, and not conditions upon which liability is imposed 
The courts of this State may enforce such contracts. Flash, Lewis 
& Co. v. Cohn, 428. 

8. The Constitution exempts a certain amount of personal property to 
‘“‘the head of a family residing in this State:” Held, That an aver- 
ment that a party “is and has been a citizen of said State since 
May, 1876; that at that time he came to Pensacola in said State 
from Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has been his 
home ever since that time with the intention that it shall continue 
to be his home, and with no intention of changing his Florida home 
or citizenship by removing elsewhere;” is a sufficient statement 
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CONSTITUTIONAL LAW—( Continued.) 
that he is the head of a family residing in this State to entitle him 
to claim an exemption. Loring v. Wittich, 498. 
f° 9. The Legislature intended that the trust created by the 2d section of 
the Internal Improvement Act should be subject to, and to some 
extent controlled by its subsequent provisions. TZwstees J. I. Fund 
| v. St. Johns Railway Co., 531. 
| 10. The 29th section of this act reserving to the General Assembly the 
power to grant alternate sections of swamp and overflowed lands 
to railroad companies to the extent therein mentioned, operated as 
a limitation upon the trust and the power of the Trustees. Jd. 

» 11. The 13th section of the charter of the St. Johns Railway Company 
donating alternate sections of swamp and overflowed lands to this 
company for six miles on each side of its road, harmonizes with the 
principles and purposes of the act of Congress granting these lands 
and with the express provisions of the Internal Improvement Act 
of this State, and does not impair the obligation of any contract 
between the creditors of the trust fund and the State or Trustees of 
the Internal Improvement Fund. Jd. 

12. The power of one Legislature is not limited by the act of an antece- 
dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 

~~... second. The Internal Improvement Act is not organic law. Jd. 

13, Chapter 3045 of the Laws of Flerida, being “An act in relation to 
the Florida Agricultural College,” is passed in compliance with the 
constitutional requirements covering the subject. The act being 
amended by this act is referred to by its title, by its chapter, and 
the sections amended are re-enacted and published at length. This 

is sufficient. State, ex rel. v. Knowles, et als., 577. 

14, The Florida Agricultural College is a public corporation. It was 
founded by the State of Florida with public moneys derived in trust 
from the government of the United States. It is within the power 
of the Legistature to change the trustees named as corporators. Jd. 

15. The corporators in such a corporation, having made a particular con- 
tract with an individual, is no reason why such corporators are not 
subject to legislative control and removal. Jd. 

—t6. The Constitution, operative in this State in 1855, made it the duty of 

fo the Legislature to designate objects of improvement, which shall 
/ constitute a State system. The Legislature in that year, (January 
6, 1855,) designated certain improvements as proper objects to be 
aided from a trust fund created by it and thus establish a system. 
The primary purpose of this legislation was the construction of the 
works belonging to the system, not the extension of aid or bounty 
to the corporations having the right to construct the works so des- 
ignated. The aid extended by the act was the consideration to the 
companies, having or to have the right to construct the works, to 
accept the provisions of the law, thus bringing themselves within 
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17 


the system, subject to its control and regulations. The designation 
of a road “as a proper improvement to be aided from the fund” 
created by the act made it an improvement belonging to thesystem, 
and the acceptance of the provisions of the law by the company 
having the right to construct it, gave the company the rights 
granted. Each road was, under the terms of the law, exempt from 
taxation during its construction, and for thirty-five years from its 
completion. This exemption, rested in contract, was attached to 
tie property and could not be subsequently divested by the State 
Gonzalez v. Sullivan, 791. 


. During the year 1855 the Legislature designated another line of rail- 


read as a proper improvement to be aided from the Internal Im- 
provement Fund, in the manner provided for in the act establishing 
the system. This constituted the road a part of the system, and 
upon the company’s acceptance of the provisions of the internal 
improvement act, the right of exemption from taxation attached to 
the road. These acts, relating to the same subject-matter, must be 
construed together as one act. Jd. 


18. The power of one Legislature is not limited by the act of an antece- 


dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 
second. The internal improvement act is not organic law. It was 
subject to modification by a subsequent Legislature, whenever its 
power was not thus limited. Jd. 


. A prior Legislature cannot make the exercise of constitutional power 


and duty by a subsequent ene depend upon the amount of gain 
which individuals may realize from private investments. Jd. 


CONTRACTS. Sce Constitutional Law, 9-12, 14-19; Partnership, Prin- 


cipal and Interest, 1, Principal and Surety, Statute of Frauds. 


1. Defendant was a stockholder in a company organized under a gen- 


eral act authorizing the formation of corporations for manufactur- 
ing purposes, &c., passed by the Legislature of New York, which 
provides, section 10, that all the stockholders of every company in- 
corporated under this act shall be severally individually liable te 
the creditors of the company to an amount equal to the amoont of 
stock held by them respectively upon all debts and contracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and ret 
corded as required in section 11, which provides that the presiden- 
and a majority of the trustees shall, within thirty days after the 
payment of the last installment of the capital stock, make a certifi- 
cate of the amount of the capital stock fixed and paid in, to be 
sworn to by such officers and recorded in the county wherein the 
business of the company is carried on. Section 24 provides that no 
stockholder shall be personally liable for any debt so contracted 
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CONTRACTS—( Continued.) 

which is not to be paid within one year from the time of contract- 
ing, nor unless suit is commenced against the company within one 
year after the debt becomes due, and no suit shall be brought against 
any stockholder until an execution against the company is returned 
unsatisfied in whole or in part: Held, That the liability of the 
stockholder grows out of his contract in becoming a stockholder, a 
liability in the first instance, and is not a penalty or in the nature 
of a penalty or forfeiture for the non-performance of duties or acts 
of the officers. The provisions of the Statute referred to are mere 
limitations of liability, and not conditions upon which liability is 
imposed. The courts of this State may enforce such contracts. 
Flash, Lewis & Co. v. Conn, 428. 

2. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by pare] testimony, to 
establish that the consideration for the land was money which B, 
had loaned him, and that the deed was a security for this debt. In 
such a case, where there is a positive denial in the answer, the 
clearest and strongest testimony must be produced to establish the 
loan. Matthews v. Porter, 466. 

3. A note whereby the maker promises to pay a sum of money “ for 
value received on account of taxes on the property of the estate of 
L. and others for the year 1872,” does not give a right of action to 
the payee, as the law does not recognize this mode of cellecting 
taxes, and there is no allegation in the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson v. Gam- - 
ble, 687. 

4. A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 

5. Whether the publication of the list of lands advertised to be sold for 
unpaid taxes by a collector creates the relation ef debtor and cred- 
itor as between the collector and the publisher, guere? Jd. 

6. R. L. M. and F. R. P. were administratrix and administrator of the 
estate of J. T. M., and F. R. P. being desirous of leaving the State, 
and of being relieved of the duties and responsibilities of admin- 
istering, it was agreed that he should surrender the assets to her 
and she should give him a bond of indemnity, and she with a surety 
executed to him a bond, which, after reciting the circumstances 
concluded with the condition “ that if the said R. L. M. shall pay 
the above claims, [enumerating several claims against the estate in 
behalf of third parties,] as the same shall be just and proper, and 
hold the said F. R. P. harmless and forever discharged from said f 
debts or demands, and all other debts or demands that may be : 
brought against said estate, and against all claims and demands of 
whatever character that may be brought or presented against F. R. 
P. as administrator as aforesaid, then,” &c. ; and the alleged breach 
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of the condition was that she had refused to pay a debt of the in- 
testate due to the estate of one H., of which the said F. R. P. was 
administrator: Held, That this was a bond of indemnity only as to 
all claims against the estate of M. which were not due to F. R. P. 
in his own right, and not a bond upon which he could recover 
against her, claims due to others ; and that he could allege a breach 
only after his liability growing out of the administration of the es- 
tate of M. had been ascertained; that the bond created no new per- 
sonal obligations to pay the debts, beyond the available assets of 
the estate of her intestate. Pitiman’s Adm’r v. Myrick, 692. 

7. The “cause of action” in a suit for goods sold is the express or im- 
plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute of limitations, must be shown to defeat the 
operation of the statute. TZate v. Clements, 339. 

8. Where a party has agreed to do certain work, furnish certain mate- 
rials, and keep certain premises in repair, and he fails fully to per- 
form his agreement, yet if the work done and materials furnished are 
of value and are accepted by the other party, he is entitled to recover 
a quantum meruit for his work and a quantum valebant for his mate- 
rials. The owner, however, should be held to pay in damages only 
sv much as will make the sum agreed to be paid good, deducting 
the loss or damage occasioned by the variation from the contracf, 
After a partial performance the rights under such an agreement 
may be assigned, unless it involves a personal confidence or there is 
something of a fiduciary character in the transaction. Tunno and 
Jessup & Co. vy. Roberts, 738. 

9. Where a party stipulates to pay a given sum for a defined service and 
no date is named for payment, the amount becomes due upon the 
performance of the service contracted for. Id. 

10. An agreement by which a party enters upou the land of another 
and performs labor and service thereon, is not an agreement by 
which an estate in land is created. . Such an agreement to be per- 
formed in five years is a personal contract and is valid if in writing, 
signed by the party to be charged. Jd. 

11. The assignee of a chose in action stands in the place of the assignor, 
subject to all the equities between the parties. Jd. 

12. In order to constitute a charge against a county the thing for which 
it was incurred must be authorized by law. No officer can bind 
either the State or county, unless there is authority, either express 
or necessarily implied, given by law to make the contract sought to 

be enforced. County of Nassau v. Downie, 171. 


CONTRIBUTION. See Principal and Surety, 5, 6, 7. 
CORPORATIONS. See Common Carriers, Railroads. 
1. Sureties on the bond of an officer of a private corporation whose 




















858 INDEX. 


CORPORATIONS—( Continued.) 
office is annual, with power in him to hold until his successor jg 
elected and qualified, are bound only for the year for which he was 
chosen, and for such further time as is reasonably sufficient for the 
election and qualification of his successor, and no longer. Guaran- 
teeing the guod faith and honesty of such officer “* during his continu- 
ance in office,” means not an indefinite period, or for the time he may 
possibly hold such office by new elections, but his continuance in 
office under his then election and for the legal term. Vutual L. & 
B. Association v. Price & Price, 204. 

2. Sureties upon such bond are not discharged by the neglect of the 
officers of the corporation to have, as prescribed by the constitution 
and by-laws of the corporation, periodical examination of the books 
of the officer whose sureties they are. Mere laches, unaccompanied 
with fraud, is no ground of discharge. Jd. 

3. Defendant was a stockholder in a company organized under a gen- 
eral act authorizing the formation of corporations for manufactur- 
ing purposes, &c., passed by the Legislature of New York, which 
provides, section 10, that all the stockholders of every company in- 
corporated under this act shall be severally individually liable to the 
creditors of the company to an amount equal to the amount of 
stock held by them respectively upon all debts and contracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and re- 
corded, as required in section 11, which provides that the president 
and a majority of the trustees shall, within thirty days after the pay- 
ment of the last instalment of the capital stock, make a certificate of 
the amount of the capital stock fixed and paid in, to be sworn to by 
such officers and recorded in the county wherein the business of the 
company is carried on. Section 24 provides that no stockholder 
shall be personally liable for any debt so contracted, which is not 
to be paid within one year from the time of contracting, nor unless 
suit is commenced against the company within one year after the 
debt becomes due, and no suit shall be brought against any stock- 
holder until an execution against the company is returned unsatis- 
fied in whole or in part: Held, That the liability of a stockholder 
grows out of his contract in becoming a stockholder, a liability in 
the first instance, and is not a penalty, or in the nature of a penalty 
or forfeiture, for the non-performance of duties or acts of the offi- 
cers. The provisions of the statute referred to are mere limitations 
of liability, and not conditions upon which liability is imposed. 
The courts of this State may enforce such contracts. Flash, Lewis 
& Co. vy. Conn, 428. 

4. Chapter 3045, of the Laws of Florida, being “ An act in relation to 
the Florida Agricultural Coliege,” is passed in compliance with the 
constitutional requirements covering the subject. The act being 
amended by this act is referred to by its title, by its chapter, and the 
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CORPORATIONS—( Continued.) 
sections amended are re-enacted and published at length. This is 


sufficient. State, ex rel. v. Knowles, et als., 577. 

5. The Florida Agricultural College is a public corporation. It was 
founded by the State of Florida with public moneys derived in 
trust from the government of the United States. It is within the 
power of the Legislature to change the trustees named as corpora- 
tors. Id. 

6. The corporators in such a corporation having made a particular con- 
tract with an individual, is no reason why such corporators are not 
subject to legislative control and removal. Id. 

COSTS. See Bailiff, Jurors and Jury, and Officer, 6,7 ; County. 

1. Chancery practice forbids a direct taxation of costs as between solici- 
tor and client against defendant; and the Code practice is not dif- 
ferent in this respect. State v. Florida Central R. R. Co., 708. 

2. Where the counsel has been employed to obtain or create a fund for 
the joint benefit of both parties, his fees, if he prevails, not if he 
loses, may be paid out of the funds; but where the interests of the 
parties are adverse, only the legal taxable costs can be allowcd. 
Id. 

3. Where neither partner is blameless the costs should be divided among 
the parties in a suit for dissolution and account. Chandler v. Sher- 


man, 99. 


COUNTIES. 

1. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, nor was the board of bailiffs in 
whose charge such jurors were a charge against the county. 
County of Nassau vy. Downie, 171. 

2. In order to constitute a charge against a county, the thing for which 
it was incurred must be authorized by law. No officer can bind 
either the State or county, unless there is authority, either ex- 
pressed or necessarily implied, given by law to make the contract 
sought to be enforced. Jd. 

COUNTY COURTS. See Jurisdiction (of Probate Judge). 

COVENANTS RUNNING WITH LAND. See Lessor and Lessee. 

CREDITOR’S BILL. See Pleading, 11. 

CRIMINAL LAW. See Bill of Hxceptions,4; Haxceptions, 9,10,11; Ha- 
beas Corpus. 

1. Where it appears that a committing magistrate, on complaint that 
the accused had threatened to do damage to a schooner, and also 
to do bodily harm to the complainant, issued a warrant of commit- 
ment to the jail for want of sureties against doing damage to the 
property and te keep the peace toward the complainant: Held, 
That this was erroneous. Sureties ot the peace against doing dam- 
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CRIMINAL LA W—(Continued.) 
age to property (except as to threats to burn a dwelling-house) are 
not authorized by the common law or by statute, and imprisonment 
for want of such sureties is not allowed by law. v-parte Har. 
Sourd, 283. 

2. The commitment having been made for want of bail for an act not 
criminal, and also for a criminal act, is irregular. The security 
should be fixed according to the degree of the criminal act charged, 
and the court on habeas corpus should, if required by the accused, 
hear and examine into the evidence for the purpose of determining 
what criminal act has been committed, and the probable cause 
shown against the accused, and this, whether the warrant of com- 
mitment was regular or irregular. Jd. 

3. In an indictment for procuring property by false pretences, it is not 
sufficient to charge that the prisoner “ designedly, and by a false 
pretence, and with intent to defraud one A. P., did obtain with 
such intent the following property.” It must charge what that 
pretence was, and allege specifically that it was false. Hamilton y. 
State, 288. 

4. The record showing that the defendants were brought into court, 
that they appeared by counsel, plead to the indictment, were tried 
and convicted, is sufficient evidence of a proper arraignment. 
Story & Sullivan vy. State, 564. 

5. Where a party has been tried and convicted of an offence before a 
justice’s court, and a fine imposed under the statute, and the justice 
in his commitment recites the fact of the conviction and the impo- 
sition of the fine, and further directs that the accused “ be conveyed 
to the county jail to be employed at such manual labor as the 
county commissioners may direct, which time shall not exceed 
ninety days,” and the statute under which the accused was con- 
victed limits the term of imprisonment to which he may be sen- 
tenced to sixty days: Held, That so much of the commitment as 
seems to authorize an imprisonment for ninety days may be treated 
as surplusage and void, without affecting the legality of the com- 
mitment for the non-payment of the fine. The term of the impris- 
onment for such non-payment is regulated by the statute. The 
writ of habeas corpus is refused. Hx-parte Hunter, 575. 

6. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know what a majority of his neighbors or associates say 
or think of his character for truth. Robinson v. State, 835. 

7. If a witness testifies that he knows the reputation for truth and ve- 
racity of the party to be impeached where he lives, the questions as 
to whether that reputation is good or bad, and whether from that 
reputation he would believe him under oath, are proper. 4d. 

8. The opposing party can, upon cross-examination, ascertain the ex- 
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CRIMINAL LAW—(Continued.) 
tent of the information of the witness, and the sources of his knew- 
ledge. Id. 


CROSS-BILL. See Pleading, 10. 
DECREE PRO CONFESSO. See Appeals, 9. 


1. A service of subpcena upon a sheriff, as ex-officio administrator, before 
he has been ordered by the Judge of Probate to take charge of the 
estate of a deceased mortgagor, does not authorize a decree pre 
confesso. Wilson et al. v. Dibble, 782. 

2, “Proof by affidavit to the judge” that the order requiring a defend- 
ant resident of another State to appear and answer has been pub- 
lished in the manner and for the time prescribed by law, is one of 
the requirements of the statute in order to perfect a constructive 
service. This proof must be made before the judge can grant an 
order taking the bill tor confessed. Tunno and Jesup & Co. y. Rob- 
erts, 738. 


DEFAULTS. See Judgmenis, 2, 3. 

DEFINITIONS. See Words. 

DEMURRER. See Pleading, 1, 3,6; Practice (Law), 5. 
EJECTMENT. 


1. The action of ejectment is one in which the plaintiff must show that 
he has not only the legal interest, but a possessory title in and to the 
premises in controversy before he will be entitled to recover. Jones 
v. Lofton, 189. 

2. In order to enable a plaintiff to recover in such an action, when his 
right of possession is controverted, he must prove—first, that he had 
the legal] title to the premises at the time of the commencement of 
the action; second, that he had the right of entry; and third, that 
the defendant, or those claiming under him, were in possession at 
the time the suit was commenced. Jd. 

3. A mortgagee cannot restrain the prosecution of a suit in ejectment, 
(brought by a purchaser under a junior lien) against the mortgagor 
or his tenant. Thompson v. Maxwell, 773. 

4. Where the verdict of the jury is plainly against testimony, as to 
which there is no question of credibility, a new trial should be 
awarded. Hence, in an action ef ejectment under our statute, 
where there is no question as to the allowance of mesne profits, and 
where the value is fixed by the testimony, the jury must find some 
damages. Duncan v. Jackson et als., 338. 

. Under the statutes of this State, certain occupying claimants, after 
judgment of eviction against them, may have the value of their im- 
provements assessed by a jury in a particular manner and under a 
special charge. This and other provisions ef the statute are of such 
character that the value of the improvements cannot be set off be- 
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EJECTMENT—(Continued.) 


fore judgment against the mesne profits recoverable as damages jn 
the action of ejectment. Jd. 


6. A suit in equity to recover the possession of lands under a legal title, 


and for mesne profits, cannot be maintained. All the issues of law 
and fact in regard to the title and the rents and profits may be tried 
in a court of law. Cavedo v.Billings, et al., 261. 


ELECTIONS. See Mandamus. 
1. Whether a vote cast at an election was legally cast, or whether an 


election held on the day appointed of which due return is made to 
the Board of State Canvassers was a legal election, are judicial 
questions which the Board of State Canvassers of elections cannot 
determine. The general power and duty of this Board is to ascer- 
tain and declare who received the majority of votes cast. This is a 
ministerial duty, and its exercise may be controlled by mandamus, 
State ex rel. v. Board of State Canvassers, 17. 


2. The words “ true vote,” in the statute governing the Board, mean the 


actual vote cast as distinct from the strictly legal vote. Where a 
return is so irregular, false, or fraudulent that the Board is unable 
to determine the actual vote cast, the entire return, under the stat- 
ute, should be rejected. While this power to determine the falsity 
or irregularity is something more than simply counting or comput- 
ing, still such power necessarily appertains to the discharge of every 
ministerial duty of this character. Jd. 


3. Where acts admitted to be done by the answer of respondents in a 


proceeding by mandamus disclose erroneous action and a failure to 
discharge a ministerial duty imposed by law, and a consequent vio- 
lation of right, this court has power to order a Board of State Can- 
vassers to reassemble and discharge their duty. Jd. 


4. Under the statute, the proper and only place for the filing of the orig- 


or 





inal certificate of a canvass by the Board of State Canvassers of the 
votes cast at a general election for Governor in this State, is the 
office of the Secretary of State. Where such an original certificate 
is filed in this court as a response to a peremptory writ commanding 
a canvass, this court should direct its return to its only proper legal 
place of deposit. While it is the duty of this court te compel the 
Board of State Canvassers to perform their duties, still the canvass 
made by them under our order is their canvass. This court is not 
a board of State Canvassers. Jd. 

Where a canvass for votes cast for persons at an election for the 
office of Governor of this State is commanded by a peremptory 
writ, a response showing a canvass of votes cast for other officers 
is surplusage, which the court of its own motion should strike out. 
Ta. 
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EQUITY AND EQUITY JURISDICTION. See Chancery Jurisdiction, 
Estoppel, Injunction, Mortgage, Parties, Practice, (Code,) Practice, 
(Equity,) Trusts. 

ESTATES OF DECEASED PERSONS. See Administrators and Ez- 
ecutors. 


ESTOPPEL. 

Where A. attends conferences of creditors as to the general settlement 
of the estate of an insolvent debtor, and during this period collects 
an asset of the insolvent under directions from him to hold the pro- 
ceeds until settlement with creditors, and afterwards, at a final con- 
ference of creditors, resulting in a general assignment, he signs a 
statement admitting the claim so collected to be an asset of the in- 
solvent, he is estopped from afterwards denying that fact and set- 
ting up his own claim as a set-off. Keyser, Judah & Co. v. Simmons, 
et als., 268. 


EVIDENCE. See Witnesses. 

1. After a deed has been offered and read in evidence to the jury with- 
out objection, and the party offering it in evidence has closed, it is 
too late to insist upon the formal proof of its execution. Dupuis v. 
Thompson, 69. 

2. The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need net prove the 
advertisement when he puts in evidence the judgment, the execu- 
tion, the levy, the return of the sheriff, and his deed reciting due 
and legal advertisement and sale. Id. 

3. A leading question should be permitted only when it appears essential 
to justice; where a witness is persistently unwilling, or biased, or 
there exists some like reason, the court should allow it. In some 
cases a party may and should be permitted to lead his own witness. 
This matter, however, is in the discretion of the court. It is not 
ground of error, and Appellate Courts universally refuse to review 
such exercise of discretion. Coker & Scheiffer v. Hayes, 368. 

4, After a witness has been examined in chief, and is recalled in rebut- 
tal, the court may, very properly, prevent a simple repetition of his 
tesitimony. A party after his examination ef a witness, and after 
closing his testimony, has not absolute right to recall this witness 
to establish matters not in rebuttal. Whether this rule ought to be 
varied is a question for the Circuit Court, and an Appellate Court, 
if it interferes at all, should only do so where it sees that injustice 
has been done through this action. Jd. 

. Questions leading to testimony apparently not pertinent to any issue 
are properly overruled. Jd. 

6. Where, upon the face of the record, a question clearly open to the 

objection that itis leading and suggestive is rejected, and no ground 

for its rejection appears upon the record, the action of the court 
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EVIDENCE—( Continued.) 
must be attributed to this cause, notwithstanding the fact that the 
inquiry was at to matters properly admissible in rebuttal of antece- 
dent testimony. Jd. 

7. When the bill of exceptions does not bring up all the evidence taken 
upon the trial of the cause, the court will infer that there was suffi- 
cient introduced to warrant the finding of the jury. Story & Sullj- 
van v. the State, 564. 

8. Where the evidence of a debt alleged to exist is a note, bond or mort- 
gage, the party seeking a final decree based thereon should produce ) 
such note, bond or mortgage. State and Trustees vy. J. P. & M. R 
R. Co., 708. 

-9, To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know what a majority of his neighbors or associates say 
or think of his character for truth. obinson v. State, 835. 

10. If a witness testifies that he knows the reputation for truth and ye- 
racity of the party to be impeached where he lives, the questions as 
to whether that reputation is good or bad, and whether from that 
reputation he would believe him under oath, are proper. Id. 

11. The opposing party can, upon cross examination, ascertain the extent 
of the information of the witness, and the sources of his knowl- 
edge. Id. 

12. It is within the discretion of the court to rule out any improper evi- 
dence which has been admitted in the progress of a trial, before the 
closing arguments of the counsel. Coker v. Merritt's Ex'r, 416. 

13. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by paral testimony, to 
establish that the consideratian for the land was money which B. 
had loaned him, and that the deed was a security for this debt. In 
such a case, where there is a positive denial in the answer, the clear- 
est and strongest testimony must be produced to establish the loan. 
Matthews v. Porter, 466. 

14. The statute of this State (Chap. 1983, Laws,) provides that no person 
interested in the event of an action shall be examined as a witness 
in regard to any transaction or communication between such wit- 
ness and the person deceased at the time of his examination, against 
the assignee of such deceased person. In this case the mortgagee 
being dead, an interested party cannot be « witness as to any trans- 

& action with the mortgagee as against a party deriving by assign- 

ment from the mortgagee. Tunno and Jessup & Co. v. Roberts, '738. 

: 15. A court of record has inherent power to correct the mistakes of its 

officers, so that its record may speak the truth as to ifs action. 

Clerks of the Circuit Court have no authggfto enter’a judgment, 

¥ after the expiration of the term, upon a verdict rendered in term. 

Such an entry, though placed in the minutes as being rendered dur- 

ing term, may be inquired into by the court at a subsequent term, 
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EVIDENCE—( Gontinued.) 


and if ne such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol 
evidence, and the presumption in this court is that there was suffi- 
cient to justify the action of the Circuit Court. Sedgwick v. Dawkins, 


198. 


EXAMINATION OF WITNESSES. See Hvidence, Witnesses. 
EXCEPTIONS. See Bill of Exceptions, U harge of Court to Jury. 


1. 


to 


A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Dupuis v. Thompson, 69. 


. Where a charge embraces several distinct propositions, a general ex- 


ception to the charge is not available if any one of the propositions 
is correct. Id. 


. It is the rule of the Code, as well as of the common law practice, that 


a party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or other- 
wise, to have matter already acquiesced in and accepted by him, 
reviewed in an appellate court. Ooker and Scheiffer v. Hayes, 368. 


. A simple objection to a question when asked, without an exception 


to the ruling if the objection is overruled, presents a case ot aban- 
denment of the objection. To make such a point available it is 
necessary that an exception should be distinctly taken and placed 
upon the record. Jd. 


. Where the trial is by jury, the charge of the court must be excepted 


to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminister II., and such is the rule 
under the Code. Jd. 


. The Appellate Court will not review the rulings or the charge of the 


court upon atrial by jury, unless exceptions were duly taken be- 
fore the rendition of the verdict. Godwin v. Bryan, 396. 


. Exceptions to the decision of the court upon amotion for a new trial, 


are of no avail so far as they relate to rulings of the Judge upon the 
trial of a cause, if such rulings were not excepted to during the trial. 
This rule prevails as well in cases which arose under the Code as 
under the former and the present practice in this State. Jd. 


. The time for serving and settling exceptions, under the Code, may be 


enlarged by the court or judge. Pittman’s Adm’r vy. Myrick, 401. 


. The rule requiring that the Judge presiding at the trial shall settle 
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EXCEPTIONS—( Continued.) 

the case on exceptions, does not control where, at the time the case 
is to be settled, such Judge has resigned. Public duties, upon 
which depend private rights, do not pass away with the official ex- 
istence of the Judge resigning, and the duty of settling a case on ex. 
ceptions devolves upon his successor. In exercising such power 
this court must presume that he acted upon reliable information. 
Hays Adm’x. v. McNealy, 406. 

10. An exception to a portion of the charge of the court to the jury, to 
be available as error on review, must be to a separate, particular 
and specific portion of such charge. The language used by the 
court should be designated ; a general exception fails if any part of 
such chargeis correct. John D. C. v. State ex rel., 554. 

11. Exceptions to the charge of the court must be taken at the time the 
instructions to the jury so complained of are given, and the evidence 
of that fact must appear in the bill of exceptions. Story and Sul- 
livan vy. State, 564. 

12. To enable a party to avail himself of the errer in the court refusing 
to instruct the jury as requested, the attention of the court must be 
called to the particular points upon which such instruction is asked, 
and that before the jury shall have retired to consider of their ver- 
dict. Jd. 


EXECUTION WRIT OF. See Constitutional Law, 6; Justice of the 
Peace,1; Parties, 1; Practice (Lav), 38. 
EXEMPTION OF PROPERTY FROM FORCED SALE. 


1. The Constitution exempts a certain amount of personal property to 
“the head of a family residing in this State :” Held, That an aver- 
ment that a party “isand has been a citizen of said State since 
May, 1876; that at that time he came to Pensacola in said State 
from Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has been his 
home ever since that time, with the intention that it shall continue 
to be his home, and with no intention of changing his Florida home 
or citizenship by removing elsewhere ;” is a sufficient statement that 
he is the head of a family residing in this State to entitle him to 
claim an exemption. Loring v. Wittich, 498. 

In claiming the exemption of personal property levied upon by the 
sheriff, the only fact necessarry to be sworn to under Section 7, 
Chapter 1715, Laws of 1869, is that the inventory “ contains a true 
and perfect list of all his personal property.” Jd. 


EXTORTION. See Common Carriers, 1. 
FLORIDA AGRICULTURAL COLLEGE. See Corporations, 3, 4, 5, 6. 
FLORIDA STATE BONDS. See Railroads, 


1. Under the provisions of the statutes regulating the exchange of State 
bonds with the Jacksonville, Pensacola and Mobile Railroad Com- 
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FLORIDA STATE BONDS—(Continued.) 

pany for its bonds, the State was to occupy two relations to the 
purchasers of the bonds of the State. The first was that of primary 
debtor to the holder, and the second was that of trustee holding 
the bond of the company and the lien created by the act to secure 
payment to the party who advanced money to the company. The 
Legislature had no authority to create the first relation. It did 
have power to create the second, and a decree based upon the rela- 
tion of primary debtor as fixed by the statute is erroneous. The 
case of Holland vs. The State of Florida, 15 Fla., 456, and the case 
of The State of Florida, e¢ al., vs. The Florida Central Railroad 
Company, ¢/ al., 15 Fla., 724, commented upon and followed, so far 
as applicable to this case. State and Trustees [. I. Fund v. J., P. & 
M. R. R. Co., et als., 708. 

2. A case should not be remanded with directions to modify a judg- 
ment therein made, unless the proefs in the record authorize such 
modification. The existence of bona fide purchasers of State bonds 
is not established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Jd. 

3. Bonds issued by railroad companies under the provisions of the act 
of the Legislature of January 10, 1855, were, under the statute, a 
first lien or mortgage on the roads, the equipments and franchises 
of the companies issuing them. A sale by the Trustees named in 
the act having been had and a balance of purchase-money being 
due, an equitable lien for such balance resulted primarily to the 
Trustees as the vendors in the sale. A balance of purchase-money 
being due upon the sale of each road, the right of the vendors is to 
a sale of each road separately. A sale of both estates for the pay- 
ment of the aggregate amount of the liens cannot be had. The 
lien of the Trustees for balance of purchase-money due upon the 
sale of the Pensacola and Georgia and the Tallahassee Railroads, 
and the lien of the State as trustee upon the Jacksonville, Pensa- 
cola and Mobile Railroad, examined and defined with reference to 
the parties to this suit. In this case the State admits the existence 
ard priority of the lien of the Trustees. The case of The State of 
Florida vs. Anderson, et al., 91 U.8., 669, commented upon and 
followed, so far as applicable to the pleadings and proofs in this 
case. Id. 

FORECLOSURE OF MORTGAGES. See Mortgage ; Pleading, 7. 
FRANCHISES. See Railroads, 1,2; Office and Officer, 3. 

FRAUD. See Fraudulent Conveyances ; Mortgage, 3. 
FRAUDULENT CONVEYANCES. 


Mere inadequacy of price in the sale of the property of one in embar- 
rassed circumstances is net evidence of fraud as against creditors, 
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FRAUDULENT CONVEYANCES—( Continued.) 

but a sale of property of the value of fifteen to twenty thousand 
dollars for an indefinite sum, (no price being agreed on,) paid or to 
be paid, not exceeding $5,000, under circumstances showing that the 
purchase was made at the solicitation of the seller and because of 
her pecuniary embarrassments, and the intention of the purchaser 
to give the grantor and her family the benefit of the proceeds of the 
property over and above the purchase money, will warrant a decree 
that the conveyance was fraudulent on the part of the grantor, and 
that as to the grantee it be held to be a security for the amount ad- 
vanced by him to or for the benefit of the grantor. Loring v. Dun- 
ning & Palmer, et als., 119. 


FUNDS IN COURT. 


Notwithstanding an order directing a complaint to be dismissed, if the 
court has in its possession funds which have accrued from the man- 
agement of the property, the subject matter of the suit, it may direct 
payment of claims incurred for the protection and preservation of 
the property during the action. State v. Fla. Central R. R. Co.,'703. 


HABEAS CORPUS. See Criminal Law, 5. 


1. A writ of error is the exclusive method by which a judgment ina 
habeas corpus proceeding is reviewed in this court. 

2. The general statute regulating notice, and the practice in writs of 
error, do not apply to the writ of error authorized under the statute 
regulating proceedings upon habeas corpus. The practice in such 
cases is in the discretion of this court. Tyler v. Painter, 144. ) 

3. The commitment having been made for want of bail for an act not 
criminal, and also for a criminal act, is irregular. The security 
should be fixed accerding to the degree of the criminal act charged, 
and the court on habeas corpus should, if required by the accused, 
hear and examine into the evidence for the purpose of determining 
what criminal act has been committed, and the probable cause 
shown against the accused, and this, whether the warrant of com- 
mitment was regular or irregular. Hx-parte Harfourd, 283. 


HOMESTEAD. See Exemption of Property from Forced Sale. 
HUSBAND AND WIFE. 

1. The wife’s separate estate is an equitable estate where the legal title is 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to asuit seeking to charge such estate. Dollner, Potter 
& Co., v. Snow et als., 86. 

2. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable to the 
law of the trust as disclosed by the deed or settlement which created 
it. Id. 

3. Neither the Constitution nor the Laws of this State restrict the power 
of the wife to become the beneficial object of sucha grant. Her 
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HUSBAND AND WIFE—(Continued.) 
power to acquire such separate estate is in no way restricted. Id. 

4. At common law, the promissory note of a married woman is void. 
The Constitution and Statute of this State make no change in this 
respect Neither at law nor in equity can she bind herself so as to 
authorize a personal judgment against her. Jd. 

5. There are material differences between the equitable “separate es- 
tate” of the wife and the “statutory separate property” of the 
wife. A complaint or bill seeking to charge either should disclose 
which class of property is sought to be affected. Id. 

6. An agreement by which a party enters upon the land of another, and 
performs labor and service thereon, is not an agreement by which an 
estate in land iscreated. Such an agreement to be performed in five 
years is a personal contract and is valid if in writing, signed by the 
party to be charged. JTunno and Jesup & Co. vy. Roberts, '738. 

7. Such a contract held by a husband and partially performed, may be as- 
signed to the wife under the Constitution and laws of Florida, in pay- 
ment for her separate moneys advanced to him, and to the extent that 
he had a right, she can havearemedy. Such an agreement, not ne- 
gotiable, is a chose in action to which the wife under our laws can 
in equity acquire a valid title from the husband. Id. 

8. Where such a chose in action is, by the instrument of transfer from the 
husband to the wife, made payable to the wzfe’s assigns, upon an as- 
signment by her such authority from the husband is sufficient evi- 
dence of the assent of the husband to her subsequent transfer er as- 
signment of the chose in action to comply with the requirements of 
the statute regulating transfers of personal property of the wife. Jd. 

9. The statute which provides that the husband and wife shall join in ald 
sales, transfers and conveyances of the property of the wife, and the 
real estate of the wife, considered in reference to the personal prop- 
erty of the wife. Thomp. Dig., Sec. 5,221. Id. 

10. The assignee of a chose in action stands in the place of the assignor, 
subject to all the equities between the parties. Jd, 


ILLEGAL CONTRACTS. See Collector of Revenue, 3, 4. 
INCORPOREAL HEREDITAMENTS. See Unlawful Detainer, 1. 
INJUNCTION. 


1. Acourt of equity will not entertain a bill for an injunction against 
a tax-collector who threatens to seize personal property without 
lawful authority, as such seizure would be a mere trespass remedia- 
ble in a court of law. Baidwin v. Tucker, 258. 

2, Pending the consummation of a sale of land an injunction restrain- 
ing it was served on the parties, at the suit of a third person ; after- 
wards, by an arrangement by stipulation of the paaties, including 
the plaintiff in the injunction suit, a conveyance of the land was made 
and the consideration secured by notes and mortgage payable at a 
day certain, one note without interest and others with interest, which 
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INJUNCTION—( Continued.) 

notes and mortgage were deposited with a party in trust, subject to 
the determination and decree of the court in an injunction suit: 
Held, That the injunction was waived and did not attach to the 
notes and mortgage, and did not relieve the maker of the notes from 
the payment of interest thereon after maturity, and he was not re- 
strained by the injunction, or by the arrangement, from paying or 
tendering the money to the holder when due, according to the legal 
effect of his promise. Chandler & Wittich v. Wright, 510. 

3. An injunction should not be granted unless the bill contains a prayer 
therefor, nor should an injunction to stay proceedings at law be 
granted without bond and securities prescribed by statute, exceptin 
cases otherwise specially provided for by law. Thompson v. Mar- 
well, 773. 

4. A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against a mortgagor or 
his tenant. Jd. 

. The owner of the equity of redemption and five-sixths of a mortgage 
debt, has an equity to enjoin the sale of land in which he has these 
interests when it is advertised for sale fora tax to which it is not 
subject. Gonzalez v. Sullivan, 791. 


INTEREST. See Principal and Interest. 
INTERNAL IMPROVEMENT ACT AND FUND. 


1. The Legislature intended that the trust created by the 2d section of 
the Internal Improvement Act should be subject to, and to some 
extent controlled by its subsequent provisions. Trustees J. I. Fund 
v. St. Johns Railway Co., 531. 

2. The 29th section of this act reserving to the General Assembly the 
power to grant alternate sections of swamp and overflowed lands 
to railroad companies to the extent therein mentioned, operated as 
a limitation upon the trust and the power of the Trustees. Jd. 

8. The 13th section of the charter of the St. Johns Railway Company 
donating alternate sections of swamp and overflowed lands to this 
company for six miles on each side of its road, harmonizes with the 
principles and purposes of the act of Congress granting these lands 
and with the express provisions of the Internal Improvement Act 
of this State, and does not impair the obligation of any contract 
between the creditors of the trust fund and the State or Trustees of 
the Internal Improvement Fund. Jd. 

4. The power of one Legislature is not limited by the act of an antece- 
dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 
second. The Internal Improvement Act is not organic law. Jd. 

5. Bonds issued by railroad companies under the provisions of the act 
of the Legislature of January 10, 1855, were, under the statute, a 
first lien or mortgage on the roads, the equipments and franchises 
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INTERNAL IMPROVEMENT ACT FUND—( Continued.) 

of the companies issuing them. A sale by the Trustees named in 
the act having been had and a balance of purchase-money being 
due, an equitable lien for such balance resulted primarily to the 
Trustees as the vendors in the sale. A balance of purchase-money 
being due upon the sale of each road, the right of the vendors is to 
a sale of each road separately. A sale of both estates for the pay- 
ment of the aggregate amount of the liens cannot be had. The lien 
of the Trustees for balance of purchase-money due upon the sale 
of the Pensacola and Georgia and the Tallahassee Railroads, and 
the lien of the State as trustee upon the Jacksenville, Pensacola and 
Mobile Railroad, examined and defined with reference to the par- 
ties to this suit. In this case the State admits the existence and 
priority of the lien of the Trustees. The case of The State of 
Florida vs. Anderson, e¢ al.,91 U. S., 669, commented upon and 
followed, so far as applicable to the pleadings and proofs in this 
case. State and Trustees v. J. P. &. M. R. R. Co., et als., 708. 

6. The Constitution, operative in this State in 1855, made it the duty of 
the Legislature to designate objects of improvement, which shall 
constitute a State system. The Legislature in that year, (January 
6, 1855,) designated certain improvements as proper objects to be 
aided from a trust fund created by it and thus establish a system. 
The primary purpose of this legislation was the construction of the 
works belonging to the system, not the extension of aid or bounty 
to the corporations having the right to construct the works so des- 
ignated. The aid extended by the act was the consideration to the 
companies, having or to have the right to construct the works, to 
accept the provisions of the law, thus bringing themselves within 
the system, subject to its control and regulations. The designation 
of a road “as a proper improvement to be aided from the fund” 
created by the act made it an improvement belonging to thesystem, 
and the acceptance of the provisions of the law by the company 
having the right to construct it, gave the company the rights 
granted. Each road was, under the terms of the law, exempt from 
taxation during its construction, and for thirty-five years from its 
completion. This exemption, rested in contract, was attached to 
tie property and could not be subsequently divested by the State. 
Gonzalez vy. Sullivan, 791. 

7. During the year 1855 the Legislature designated another line of rail- 
road as a proper improvement to be aided from the Internal Im- 
provement Fund, in the manner provided for in the act establishing 
the system. This constituted the road a part of the system, and 
upon the company’s acceptance of the provisions of the internal 
improvement act, the right of exemption from taxation attached to 
the road. These acts, relating to the same subject-matter, must be 
construed together as one act.“*/d. 

8. The power of one Legislature is not limited by the act of an antece- 
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INTERNAL IMPROVEMENT ACT FUND—( Continued.) 

dent one, unless the act of the first is of such character as to cal} 
into operation a constitutional limitation upon the power of the 
second. The internal improvement act is not organic law. It was 
subject to modification by a subsequent Legislature, whenever its 
power was not thus limited. Jd. 

9. A prior Legislature cannot make the exercise of constitutional power 
and duty by a subsequent ene depend upon the amount of gain 
which individuals may realize from private investments. Jd. 


JUDGMEN'IS. See Bastards and Bastardy, 2,7; Justice of Peace. 


1. A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered 
during term, may be inquired into by the court at a subsequent term 
and if no such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol eyvi- 
dence, and the presumption in this court is that there was sufficient 
to justify the action of the Circuit Court. Sedgwick v. Dawkins, 198. 

2. In a suit commenced by summons, and in which an attachment is 
issued at the same time, a motion to dissolve the attachment will 
not prevent the plaintiff entering the defendant’s default for not 
pleading. Loring v. Wittich, 617. 

3. Where a judgment by default for want of a plea is regularly taken, 
an application to set aside the judgment and allow the defendant 
to plead is addressed to the sound discretion of the court. Jd. 

. There cannot be in the same case two inconsistent final judgments 
covering the same subject-matter against the same defendant, based 
upon the same pleadings by the same plaintiff. The first judgment 
cevering the subject must stand until it is reversed or opened and 
vacated. State and Trustees vy. J. P. & M. R. R. Co., et al., 708. 

5. A case should not be remanded with directions to modify a judgment 
therein made unless the proofs in the record authorize such modifi- 
cation. The existence of bona fide purchasers of State bonds is not 
established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Id. 

6. A verdict that “ We, the jury, find for the plaintiff, and assess his 
damages at $1,662.40, with legal interest from the ist September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
Clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Co. v. Daniels, 677. 
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JUDGMENTS—( Continued.) 
7. In a common law case an appeal lies only after a final judgment. 
City of St. Augustine v. Usina, 829. 


JURISDICTION. For Chancery Jurisdiction, see Practice (Hquity,) 4,5 
18, 30, 31. 

I. Or THE SUPREME CouURT. 

1. The Supreme Court has authority to prescribe a rule requiring appel- 
lants to give bond, or make a deposit for costs with the clerk. 
Robinson v. Roberts, 156. 

2. There is no provision of the Constitution or statutes authorizing a 
review in the Supreme Court, by appeal or writ of error, of a de- 
termination by the Circuit Court upon an appeal from a judgment 
of the county judge in proceedings before him, relating to the un- 
lawful detention of lands and tenements. Barnett v. Togni, 328. 

8. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
the statute in relation to the maintenance of bastard children. 
John D. C. v. State, ex rel. 554. 

II. Or THE Crrcurr Counts. 

1. The Circuit Courts under the Constitution of this State have no 
power to have a sale by their own officers by virtue of their decree 
of property in another circuit. Their authority in such cases does 
not extend beyond establishing the rights and defining the liens of 
the several parties before them. State and Trustees 1. I. Fund v. 

\ J.P. & M. R. R. C. et al., 708. 

2. Notwithstanding an order directing a complaint to be dismissed, if 
the court has in its possession funds which have accrued from the 
management of the property, the subject matter of the suit, it may 
direct payment of claims incurred for the protection and preserva- 
tion of the preperty during the action. State v. Fla. Cen. R. R. Co. 
703. 

3. The provisions of Sections 43 and 44 of Chapter 2040, Laws of 1875, 
which authorize the filing of a transcript of the judgment of a Jus- 
tice of the Peace in the office of the Clerk of the Circuit Court, and 
the entry of a memorandum of the filing of such transcript in the 
judgment docket, and the issuing of execution on such judgment by 
the clerk, are held to be not in conflict with Section 8 of Article 
VI. of the constitution. The proceeding does not call into action 
or depend upon the jurisdiction of the Circuit Court. Whether the 
judgment so docketed becomes “a judgment of the Circuit Court,” 
is a question not necessarily involved, as the statute may be opera- 

f tive without reference to it. Bucky v. Willard, 330. 

4. Whether a Circuit Court has the power to set aside an execution is- 
sued by the clerk upon a transcript of a justice’s judgment : quere ? 
(See Thom. Dig., 360, Sec. 6). Id. 
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JURISDICTION—{ Continued.) 

III. Or Propate Court on JUDGE. 

1. Judicial power and jurisdiction is not in its nature exclusive. The 
general rule is that like judicial authority is possessed by different 
Courts, and a grant of jurisdiction to one Court, even if it be of the 
same character as that possessed by another, does not repeal the 
first grant but renders the tribunals in which it is vested courts of 
concurrent, not ef exclusive, jurisdiction. Applying this principle 
to the act of 1844, vesting jurisdiction in the Circuit Courts to sell 
lands belonging to intestate estates to pay debts, it does not repeal 
an antecedent law vesting a previous like authority in the Judge of 
Probate. Hays’ Adm’x v. McNealy, 409. 

2. Where the jurisdiction and power to hear a case depends upon the 
existence ot a fact, that fact must be alleged or appear, or the pro- 
ceedings are coram non judice and void. The act of 1833, under 
which the proceedings in this case were had, authorized the Judge 
of Probate to order a sale of real estate to pay debts “ after exhaus- 
tion of personal assets.” This exhaustion was a fact potential for 
the jurisdiction of the Court. Without it the proceedings were 
void. Jd. 

3. Under the grant of jurisdiction to the Judge of Probate in the Con- 
stitution of 1865, there was no original or inberent power in him to 
sell lands to pay debts. Lands were not assets until so declared by 
the Legislature. His power was conditional, is derived from legis- 


lative grant, and is a donation of special and limited jurisdiction. 
Ia. 


IV. GENERAL. See Corporation, 3; Practice, (Equity) 12; Funds in 
Court. 


JURORS AND JURY. See Bastards and Bastardy. 


1. The act of the Legislature of A. D. 1877, Chapter 3010, entitled “An 
act to amend Section 3, Chapter 1628, Laws of Florida, relating to 
jurors, and repeal Chapter 2043, Laws of Florida, approved Febru- 
ary 20, 1875,” not only amends and repeals the particular sections 
specified, but makes further provisions upon matters properly con- 
nected with the subject of the acts affected by the amendment and 
repeal: Held, That the subject of the act being expressed in the 
title of the amending act, the Legislature was not restricted by the 
Constitution to the mere amendment or repeal so expressed, and it 
was competent to include in the act other provisions of law upon 
the same subject and properly connected therewith. Gibson v. 
State, 291. 

2. An act providing that juries, to be empaneled for the trial of causes, 
civil or criminal, should be composed of six men, is authorized by 
the Constitution as amended in 1875. Id. 

3. A juror after solemnly entering his verdict in court, “is not to be be- 
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JURORS AND JURY—(Continued.) 
lieved or heard” when he afterwards swears that he never approved 
or consented to the verdict. After the return and affirmance of a 
verdict in open court, the testimony of jurors as to the motives and 
influences by which their deliberations were governed should not 
be received. Coker & Scheiffer v. Hayes, 368. 

4. Where the conflicts in testimony are of such character as to involve 
principally questions of credibility, this court will not assume to 
perform this exclusive function of a jury. Under the modern sys- 
tem, where parties are permitted to testify, the best tribunal to de- 
termine how far a man’s interest controls him is a jury of the vicin- 
age. An appellate tribunal is least of all fitted for such a function. 
Ia. 

5. The affidavit of a party based upon information and belief derived 

from statements of members of a jury as to their conduct in the 

jury room, is entitled to no more or other weight than the affidavit 
of a juror himself; it must stand on the same footing. Jd. 

6. When it is alleged as error that certain undue influences were 
brought to bear upon some members of the jury to prejudice or 
mislead them, or to influence them to find for a party, the miscon- 
duct or irregularity so complained of upon the part of the party or 
the jurors, must be satisfactorily proven. Coker v. Merriti’s Ez’, 
416. 

7. A verdict will not be set aside when the evidence is conflicting, un- 
less it is apparent that the jury have been actuated by some im- 
proper motive. Jd. 

8. The court, in the exercise of a sound discretion, has a right to ex- 
cuse a juror, although he may be found competent to serve; and 
such an exercise of discretion is no error, although objected to by 
the parties to the action. John D. C. v. State, ex rel., 554. 

9. Under section 28 of “ An act relating to jurors,” approved August 1, 
1868, the court is to determine the necessity of a view by the jury 
of the “premises or place in question,” and having exercised a 
sound discretion in denying a motion for such view, this court will 
not interfere. Coker v. Merritt's H2’r, 416. 

10. A verdict, “ We, the jury, tind for the plaintiff, and assess his dam- 

ages at $1,662.40, with legal interest from the 1st September, 1876,” 

expresses sufficiently the intention of the jury ; the time for which 

such interest is to be computed and the rate are fixed. The clerk 
ean make the necessary calculation and embody the amount in the 

judgment. Simpson & Co. v. Daniels, 677. 

41. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, nor was the board of bailiffs in 
whose charge such jurors were a charge against the county. 
County of Nassau vy. Downie, 171. 
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JUSTICE OF PEACE. See Habeas Corpus, Criminal Law, 1, 2, 5. 
The provisiens of sections 43 and 44 of chapter 2040, laws of 1875, 


which authorize the filing of a transcript of the judgment of 
Justice of the Peace in the office of the clerk of the Circuit Court, 
and the entry of a memorandum of the filing of such transcript in 
the judgment docket, and the issuing of execution on such judg- 
ment by the clerk, are held to be not in conflict with section 8 of 
article VI. of the Constitution. The proceeding does not call into 
action or depend upon the jurisdiction of the Circuit Court. Whether 
the judgment so docketed becomes “a judgment of the Circuit 
Court,” is a question not necessarily involved, as the statute may be 
operative without reference to it. Bucky v. Willard, 3380. 


LACHES. See Principal and Sureties, 4; Pleading, 14. 
LANDS AND ESTATES IN LAND. See Administrators and Execu- 


tors, Ejectment, Husband and Wife, Lessor and Lessee, Mortgage, Stat- 
ute of Frauds, Unlawful Detainer. 


LEGISLATIVE POWER. See Constitutional Law, 18, 19. 
LESSOR AND LESSEE. 
It is the duty of an under-lessee to inform himself of the covenants con- 


tained in the original lease, for, if he enter and take possession, he 
will be bound by these covenants. Where the restriction upon the 
manner of using the premises is a covenant running with the land, 
it is binding upon the estate in the handsof asub-tenant. He takes 
the title of the lessee with like limitations and restrictions. Dunn 
v. Barton & Hazelton, '765. 


LIEN. See Internal Imp. Act and Fund, 5. 
MANDAMUS. See Collector of Revenue, 1. 
1. Whether a vote cast at an election was legally cast, or whether an 


election held on the day appointed of which due return is made to 
the Board of State Canvassers was a legal election, are judicial 
questions which the Board of State Canvassers of elections cannot 
determine. The general power and duty of this Board is to ascer- 
tain and declare who received the majority of the votes cast. This 
is a ministerial duty, and its exercise may be controlled by man- 
damus. State ex rel. vy. Board of State Canvassers, 17. 


2. There is strictly no return to a peremptory writ of mandamus. It is 


to be obeyed. A certificate showing in general terms a perform- 
ance of the several specific acts commanded to be done, is the 
proper response to such writs. All other matter is surplusage and 
should be stricken out. Jd. 


8. Where acts admitted to be done by the answer of respondents in a 


proceeding by mandamus disclose erroneous action and a failure 
to discharge a ministerial duty imposed by law, and a consequent 
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MANDAMUS—(Continued.) 
violation of right, this court has power to order a Board of State 
Canvassers to reassemble and discharge their duty. Jd. 

4° Where, in a proceeding by mandamus, the question of the jurisdic- 
tion of the court has been heard and determined, a protest against 
the jurisdiction interpolated in the certificate of obedience to the 
peremptory writ should be stricken out. Having determined that 
we have jurisdiction, it is our duty to enforce our order, and that 
question cannot be thus again raised. Id. 

5. Where a canvass for votes cast for persons at an election for the office 
of Governor of this State is commanded by a peremptory writ, a re- 
turn showing a canvass of votes cast for other officers is surplus- 
age, which the court of its own motion should strike out. Id. 


MARRIED WOMEN. See Husband and Wife. 
MASTER IN CHANCERY. 


Five dollars per day is not an exorbitant or unusual allowance for 
the services of an accurate, competent and industrious accountant 
and master. The Circuit Court having found the time employed, 
and there being no satisfactory testimony to the contrary, this court 
must approve such finding. It is the duty of the judge to see that 
he does not allow for more labor than has been properly performed. 
Chandler v. Sherman, 99. 


MISTAKES. See Records of Court. 
MORTGAGE. 


1. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by parol testimony, to 
establish that the consideration for the land was money from which 
B. had loaned him, and that the deed was a security for this debt. 
In such a case, where there is a positive denial in the answer, the 
clearest and strongest testimony must be produced to establish the 
loan. Matthews v. Forter, 466. 

2. A mortgagee seeking the foreclosure of a mortgage can have only 
such debts established as are within the terms of the mortgage. 
Tunno and Jessup & Co. v. Roberts, '738. 

3. Where, in a foreclosure suit, the defence is a satisfaction of a mortgage 
debt, and the evidence in the case upon the part of the plaintiff con- 
sists of the debt established by judicial proceedings and outstanding 
up to the institution of the suit, the mortgage, and plaintiff’s denial of 
any payment or satisfaction, and the evidence upon the part of the 
defendant is his own testimony in direct conflict with this written 
evidence and the testimony of the plaintiff, the testimony of defend- 
ant’s son, which is uncertain and indefinite, and to part only of a 
conversation between the parties, and the testimony of a third party 
not plainly in conflict with plaintiff's testimony, the court should 
find for the plaintiff. Especially is this true when the assault upon 
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MORTGAGE—( Continued.) 

the mortage debt involves the regularity and propriety of proceed- 
ings in a collateral suit. Under the peculiar circumstances of this 
case the decree is affirmed without prejudice to any right to pro- 
ceedings which the defendant may have, looking to a re-sale of the 
property alleged to have been sold by the fraud and covin of the 
plaintiff at a price less than its value, or to file an original bill to 
set the sale aside, or to his action for damages. Finlayson v. Lips- 
comb, 751. 

4. Where, upon a foreclosure of mortgage, after decree and sale it is 
found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described ; or setting aside the de- 
cree in toto if necessary, and obtaining a sale of the mortgaged 
lands. Thompson vy. Maxwell, 773. 

5. A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against the mortgagor 
or his tenant. Td. 

6. A mortgage unrecorded or imperfectly recorded is valid as against 
creditors or subsequent purchasers with notice of the mortgage. Jd. 

7. Where parties holding a deed executed for the purpose of securing 
them for money due and advances to be made, and they on delivery 
of the deed gave to the grantor an agreement to convey to the 
grantor, on payment of a sum named, the interest of the grantees 
is a mortgage interest; and if they have taken possession of the 
premises against the consent of the grantor, and without foreclo- 
sure, his proper remedy against them is at law, and not in equity, to 
recover the possession. Endell & Son v. Walls, 786. 

8. The fact that complainant’s property was taken possession of by a 
mortgagee without foreclosure, while complainant was in custody 
of a committee as an adjudged lunatic, does not give him, after the 
restoration of his reason, a right to recover possession of his land 
by bill inchancery. Jd. 


MOTION IN ARREST OF JUDGMENT. See Arrest of Judgment. 
MOTION FOR NEW TRIAL. See New Trial, Arrest of Judgment. 
MULTIFARIOUSNESS. See Pleading, 9. 

NEWLY DISCOVERED EVIDENCE. See Zvidence. 

NEW TRIAL. See Arrest of Judgment. 

1, The entry of the grounds of a motion for new trial upon the motion 
docket, is a filing of the reasons for such motion with the Clerk as 
required by the statute. Dupuis v. Thompson, 69. 

2. The rules of practice of the Circuit Court require notice of a motion 
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NEW TRIAL—( Continued.) 
for new trial, and where the party fails to give such notice, the court 
may properly refuse to consider the motion. Jd. 

3. A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Id. 

4, The Court will not set aside the verdict of a jury upon questions of 
fact, where there is a conflict of evidence, unless it may well be as- 
sumed from the circumstances of the case that some improper in- 
fluence has been brought to bear to affect such jury contrary to the 
right. Nickels & Gautier v. Mooring, 76. 

5. The court will not reverse a judgment simply for the reason that 
immaterial evidence was introduced on the trial. It must appear 
that such evidence was legally prejudicial to the parties’ rights, or 
calculated to have an injurious influence upon the minds of the jury, 
and to mislead them in their endeavors to arrive at a correct con- 
clusion. Jd. 

6. L. entered into an agreement with A. and K. to form a mercantile 
partnership, and before perfecting their articles or paying up the 
capital stock, they purchased goods and other property in the con- 
templated firm name of “A. K. & Co.” The terms of the partner- 
ship agreement not being complied with by L., the enterprise was 
abandoned, and afterwards A. & K. formed a partnership with one 
Campbell, under the name of “ A. K. & Campbell,” who took the 
goods previously purchased by “A. K. & Co” and paid for them 
and employed L. as their clerk and assistant. L. now sues “A. K. 
& Campbell” for his services as clerk, and for his services and ex- 
penses in going to New York and purchasing the goods which were 
bought in the name of “ A. K. & Co.” before the firm of “ A. K. & 
Campbell” was formed or contemplated, no promise or agreement 
to pay for such services or expenses by “ A K. & Campbell” being 
alleged or proved, except as to the charge for services as clerk. 
The judge charged the jury that the latter firm was not liable for 
plaintiff's services in behalf of “A. K. & Co.,” but the jury brought 
in a verdict covering plaintiff’s services and expenses in the purchase 
of goods for the contemplated firm of “ A. K. & Co.” of which he 
was a part: Held, that the verdict was against the evidence, con- 
trary to law and to the charge of the court, and should be set aside 
and a new trial granted. Alvord, Kellogg & Campbell vy. Little, 158. 

7. Where the verdict of the jury is plainly against testimony, as to which 
there is no question of credibility, a new trial should be awarded. 
Hence, in an action of ejectment, under our statute, where there is 
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NEW TRIAL—(Continued.) 
n@ question as to the allowance of mesne profits, and where the 
value is fixed by the testimony, the jury must find some damages. 
Duncan, et al., v. Jackson, et als., 338. 

8. A juror, after solemnly entering his verdict in court, “‘is not to be 
believed or heard” when he afterwards swears that he never ap- 
proved or consented to the verdict. After the return and affirmance 
of a verdict in open court, the testimony of jurors as to the motives 
and influences by which their deliberations were governed should 
not be received. Coker & Scheiffer v. Hayes, 368. 

9. Facts alleged in support of a motion for new trial on the ground of 
surprise, must at least be sworn to, or supported by authentic docu- 
mentary evidence showing merits. The mere statement of a party 
is never sufficient. Jd. 

10. A new trial should not be granted upon proof of declarations made 
by a juror relating to the deliberations of the jury. Godwin vy. 
Bryan, 396. 

11. Where the verdict of a jury is contrary to the law of the case, as ap- 
plied to the facts admitted and as to which no question of credi- 
bility is involved, verdict must be set aside. Hayes’ Adm’x v. Me- 
Nealy, 409. 

12. To authorize a court to grant a new trial upon the ground of newly 
discovered evidence, the party must show that the evidence has 
come to his knowledge since the trial; that it is not through the 
want of diligence that it did not come to his knowledge sooner, and 
that it is not cumulative, but relates to facts upon which there was, 
on his part, no evidence on the trial complained of. Coker v. Mer- 
ritt’s Fa’r, 416. 

13. The court will not reverse the finding of a jury upon a question of 
fact, unless the verdict is so clearly and manifestly against the 
weight of evidence as to suggest the presumption that it was pro- 
duced by influences other than a proper consideration of the testi- 
mony. John D. C. v. State, ex rel., 554. 

14. It is the province of the jury to determine questions of fact, and when 
the evidence is conflicting and there is no question of credibility of 
witnesses, this court will not interfere unless it appears that the 
jury were influenced by some improper motive. Mayo v. Hynote, 673. 

15. Where a question of fact is determined and settled by a jury, upon 
conflicting evidence, and there is no charge or suggestion of undue 
influence upon, or improper motives affecting the jury, this court 
will not reverse the finding. Forcheimer & Co. v. Mayo, 676. 

16. The court will not reverse a judgment founded on the verdict of a 
jury for the sole reason that immaterial evidence was admitted by 
the court, when it is apparent that such evidence could not have in- 
fluenced the jury in forming their verdict. Simpson & Co. v. Dan- 
dels, 677. 

17. A party applying fora new trial upon the ground of newly-discovered 
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NEW TRIAL—(Continued.) 
evidence ‘must make his vigilance apparent,” and the evidence so 


sought to be introduced must not be cumulative. Jd. 
NON-CLAIM—STATUTE OF. See Statute of Limitations, 5, 6,7, 8. 


NOTICE. See Mortgage,6; New Trial, 2. 
OBTAINING GOODS UNDER FALSE PRETENCES. See Criminal 
Law, 3. 


OCCUPYING CLAIMANTS—STATUTE AS TO, CONSTRUED. 
See Hjectment, 5. 
OFFICE AND OFFICER. See Collector of Revenue, Records of Court. 

1. The rule requiring that the judge presiding at the trial shall settle the 
case on exceptions, does not control where, at the time the case is 
to be settled, such judge has resigned. Public duties, upon which 
depend private rights, do not pass away with the official existence 
of the judge resigning, and the duty of settling a case on exceptions 
devolves upon his successor. In exercising such power this court 
must presume that he acted upon reliable information. Hays’ 
Adm’x v. McNealy, 406. 

2. The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need not prove the ad- 
vertisement when he puts in evidence the judgment, the execution, 
the levy, the return of the sheriff, and his deed reciting due and 
legal advertisement and sale. Dupuis v. Thompson, 69. 

3. A pilot is not an officer within the meaning of the Constitution and 
statutes of this State; he is a person invested by law with peculiar 
powers and privileges connected with commerce, for the exercise of 
which a qualification is required by the State. The privileges and 
powers which he has, being of a public nature, resulting from legis- 
lative grant, are franchises. If he is exercising such franchises with- 
out the qualification prescribed by the State, »n information in the 
nature of a quo warranto may be brought by the Attorney-General. 
State, ex rel., v. Jones, 306. 

4. Two years actual service on a pilot-boat on the bar of Pensacola as 
an able seaman, receiving during that time instructions frem pilots 
relative to the harbor, the bar, depth of water, courses, and the 
management of vessels, constitutes an apprenticeship within the 
meaning of the statutes of this State controlling the subject. An 
actual binding out is not necessary. Jd. 

5. Where the time for which an office is to be held is fixed by the Con- 
stitution, and there is no provision other than that this appointee 
shall hold for the full term, the fact that a former incumbent did 
not hold the office for the full term for which be was appointed 
does not affect the term of a subsequent constitutional appointee. 
The rule is that where the term of office is fixed by the Constitu- 
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OFFICE AND OFFICER— Continued.) 
tion, each succeeding incumbent, appointed in accordance with the 
Contitution, holds the office for the full period. Advisory Opinion, 
841. 

6. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, ner was the board of bailiffs in 
whose charge such jurors were a charge against the county, 
County of Nassau v. Downie, 171. P 

7. In order to constitute a charge against a county, the thing for which 
it was incurred must be authorized by law. No officer can bind 
either tbe State or county, unless there is authority, either expressed 
or necessarily implied, given by law to make the contract sought to 
be enforced. Id. 

PAROL CONTRACTS FOR SALE OF LANDS. See Statute of Frauds, 
PARTIES. See Writ of Hrror, 1. 

1. A sheriff, who is a party defendant to a bill filed for the purpose of 
enjoining proceedings instituted to exempt personal property from 
levy and sale, and to subject such property sale, and having no in- 
terest in the result, is not a necessary party to an appeal from a de- 
cree subjecting such property to levy and sale. Loring v. Wittich, 
495. 

2. Where it is charged in the bill filed for the purpose of subjecting cer- 
tain land to sale under an execution against M., that the property 
had been purchased by M. of one S., who had conveyed it to B. in 
trust for and at the instance of M., in fraud of the judgment credi- 
tor, but no privity is charged against S.: Held, That S. is not a ne- 
cessary party to the suit. McDonald v. Russell, 260. 

3. Where there is a total absence of parties against whom a decree can 
be made, a plea in abatement should be sustained. Wilson’s Adm’r, 
et al. v. Dibble, 782. 

4. The wife’s separate estate is an equitable estate, where the legal title 
is vested in some other person for her benefit, and the trustee is a 
necessary party toa suit seeking to charge such estate. Doliner, 
Potter & Co. vy. Snow, et als., 86. 


PARTNERS AND PARTNERSHIP. 

1. Where there is no agreement-to the contrary, and no fraud or collu- 
sion, each copartner has the right to settle demands due to, and give 
receipts to bind, the firm, even after the dissolution of such partner- 
ship. Nickels & Gautier v. Mooring, 76. 

2. It is the duty of a partner, to whom is entrusted the management of 
the books, to keep precise and accurate accounts of all his transac- 
tions for the firm. He should have the books always ready for in- 
spection and examination, and his conduct should be consistent 
with fair dealing and good faith. Chandler v. Sherman, 99. 

3. One partner may exercise such powers and make such contracts as 
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are appropriate to the business in which the parties are engaged, 
and within the customs and commercial practice thereto appertain- 
ing. A contract clearly beyond such powers, customs and commer- 
cial practice, cannot be sustained as against the firm, unless it is 
made with the consent of the other partner. Hence, where the ag- 
gregate amount of the capital contributed by two partners is the 
sum of $16,000—one contributing $9,000, the other $7,000—neither 
partner has authority, without the assent of the other, to borrew 
the sum of $2,000 from a third party, agreeing to pay therefor 
twenty-five per cent. of the net profits of the concern. Where, in 
such case, the one partner avers the assent of the other, he is held 
to strict proof the same. Jd. 

4. Two partners agree that either of them may take a certain propor- 
tion of the property, within a fixed time, at a certain valuation. 
This contract being executed by one of the parties taking possession 
within the time fixed, the other cannot insist upon the price which 
the partner taking the property received for it from a third party. 
He is restricted to the agreement. Jd. 

5. Where the firm has purchased the interest of a third partner, and has 
paid a large proportion of the purchase-money, the managing partner 
of the concern cannot, without the assent of the other partner, debit 
himself in the accounts of the new firm with its debt to the retiring 
partner, and claim a proportionate share of the assets of the old firm. 
The balance of the debt to the retiring partner is a debt of the new 
firm, and the account must be so stated. Even if the retiring part- 
ner has accepted the managing partner as his exclusive debtor for 
the balance, the managing partner would be entitled to nothing 
more than such credit as would follow the payment ef an ordinary 
debt of the new concern. Jd. 

6. In the absence of a special agreement, one partner’s accounts with 
the firm cannot be charged directly against his contribution to the 
capital, the other partner’s individual account being charged up in 
his general account with the firm. The same rule must control in 
each case. The proper rule is to charge each sum in the individual 
account with the firm. Jd. 

7. Where neither partner is blameless, the costs should be divided 
among the parties in a suit for dissolution and an account. Jd. 

8. A purchase by a managing partner, engaged in carrying on the busi- 
ness of a copartnership established for the purpose of running a saw- 
mill, of a quantity of chopped corn, the partner ordering it repre- 
senting that it is required for the business of the firm, and proof 
that the corn was actually used in the business of the firm, is suffi- 
cient to establish the presumption that the purchase was made in 
the regular course of the partnership business, and to charge the 
partners with the indebtedness. Tate v. Clements, 339. 

9. A promise by a member of a late copartnership, made after dissolu- 
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PARTNERS AND PARTNERSHIP— Continued.) 
tion and before a suit is barred by the statute of limitations, to pay 
a partnership debt, will not prevent the running of the statute so as 
to estop the other partner from availing himself of the Cefence of 
the statute as against the original cause of action ; and this whether 
the creditor was aware of the dissolution or not. Jd. 

10. Nor does an admission by one partner, after dissolution, that a debt 
is due, bind the other late partner so as to take the case out of the 
statute as to the latter. Id. 

11. The “ cause of action” in a suit for goods sold is the express or im- 
plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute of limitations, must be shown to defeat the 
operation of the statute. Td. 

12. A member of a copartnership, after the dissolution, has no agency 
growing out of the former partnership relation to create or to perpet- 
uate a liability of his late copartner for partnership indebtedness, as 
against the operation of the statute of limitations. Jd. 

13. L. entered into an agreement with A. and K. to form a mercantile 
partnership, and before perfecting their articles or paying up the 
capital stock, they purchased goods and other property in the con- 
templated firm name of “ A. K. & Co.” The terms of the partner- 
ship agreement net being complied with by L., the enterprise was 
abandoned, and afterwards A. & K. formed a partnership with one 
Campbell, under the name of “A. K. & Campbell,” who took the 
goods previeusly purchased by “ A. K. & Co.” and paid for them, 
and employed L. as their clerk and assistant. L. now sues “ A. K. 
& Campbell” for his services as clerk, and for his services and ex- 
penses in going to New York and purchasing the goods which 
were bought in the name of “ A. K. & Co.” before the firm of “ A. 
K. & Campbell” was formed or contemplated, no promise or agree- 
ment to pay for such services or expenses by “ A. K. & Campbell” 
being alleged or proved, except as to the charge for services as clerk. 
The judge charged the jury that the latter firm was not liable for 
plaintiff's services in behalf of “ A. K. & Co.,” but the jury brought 
in a verdict covering plaintiff's services and expenses in the pur- 
chase of goods for the contemplated firm of “A. K. & Co.” of 
which he was a part: Held, That the verdict was against the evi- 
dence, contrary to law and to the charge of the court, and should 
be set aside and a new trial granted. Alvord, Kellogg & Campbell 
v. Little, 158. 


PENALTY. See Constitutional Lau, 7. 
PILOTS. See Officer, 3,4; Quo Warrant, 1, 2. 
PLEADING. 


[. Common Law. See Practice, (Law) 5; Quo Warrant, 2. 
1. A demurrer to pleas reaches the declaration, notwithstanding a pre- 
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PLEADING—( Continued.) 
vious demurrer te the declaration overruled. Where a party pleads 
over after demurrer overruled, the demurrer is waived, and, in con- 
templation of law, ceases to be a part of the record. Johnson v. 
Pen. & Per. R. R. Co., 623. 

2. After judgment by default, the court may allow the plaintiff to amend 
the record and proceedings, during the same term, but such amend- 
ment, unless it affects a substantial right of the defendant, does not 
give him a right to demand that the judgment be set aside. Jo- 
ring vy. Wittich, 617. 

II. Cope. 

8. Where there is an entire failure to state facts sufficient to constitute a 
cause of action, in a complaint under the Code, a failure to demur is 
not a waiver of such defect, but advantage can be taken of it at any 
stage of the cause. Myrick v. Pittnan’s Adm’r, 692. 

4, The wife’s separate estate is an equitable estate where the legal title is 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to a suit seeking to charge such estate. Dollner, Potter 
& Oo. v. Snow, et als., 86. 

5. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable to the 
law of the trust as disclosed by the deed or settlement which created 
it. Jd. ; 

Ill. Equiry. See Parties ; Exemption of Property from Forced Sale, 1. 

6. A general demurrer to a bill, as for want of equity, will be overruled 
if there is any ground of equitable relief stated in the bill, even if 
there are any number of grounds of special demurrer. Thompson 
v. Maxwell, 773. 

7. Where there is a plea and an answer in support thereof, the answer 
cannot be regarded as a defence independent of the plea. When 
such a plea is set down for argument, the matter of the answer 
should be considered in connection with the plea, and an order 
overruling the plea disposes of the plea and answer. Hart y. San- 
derson’s Adm’rs, 264. 

8. Where in such case the court, in disposing of the plea, confines itself 
to the consideration of the formal plea, independent of the answer 
in support thereof, it is error. Jd. 

9. After the plea is overruled in such case, it is error to set the cause 
down for hearing upon the bill and the answer in support of the 
plea. Id. 

10. The recital in a bill brought by an assignee to recover assets which 
passed under the assignment, that he is also a creditor of the insol- 
vent debtor, does not render the bill multifarious. Keyser, Judah 
& Co. vy. Simmons, et als., 268. 

11. A cross bill is a pleading which necessarily precedes a final decree. 

Up to the hearing it is proper for the court upon proper showing un- 
der oath to permit such a bill to be filed. It is proper so to do when 
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it appears that the suit as instituted is insufficient to bring before the 
court all matters necessary to enable it fully to decide upon the rights 
of the parties. Finlayson v. Lipscomb, 751. 

12. Where there is a total absence of parties against whom a decree can 
be made, a plea in abatement should be sustained. Wilson, et al., y. 
Dibble, 782. 

13. It is not a good answer to a creditor’s bill that the liability of one of 
the defendants as a special partner was limited by the articles of co- 
partnership. Such plea should be made, if at all, when the origi- 
nal suit was brought. The judgment fixed the liability. Loring y. 
Dunning & Palmer, et als., 119. 

14. Where, upon a foreclosure of mortgage, after decree and sale it is 
found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described ; or setting aside the de- 
cree in toto if necessary, and obtaininy a sale of the mortgaged 
lands. Thompson v. Maxwell, 773. 

15. Leave to file a supplemental bill in the nature of a bill of review should 
not be granted in a case where it is apparent that for months before 
publication and hearing, a reasonable degree of diligence on the part 
of the party would have resulted in his ascertaining the new evidence 
proposed to be brought forward. Where the new evidence appears 
to be the testimony of named witnesses and the other requirements 
of the law are complied with, the petition should be accompanied by 
the affidavits of such persons to the new facts alleged, or some good 
reason be given why they were not produced. Some of the cases 
upon the subject of leave to file a supplemental bill in the nature of 
a bill of review considered. Finlayson v. Libscomb, 751. 


PRACTICE. (For APPELLATE PRACTICE see Appellate Practice.) 


I. Law. (Including Code cases of a Legal Nature), see Bastards and 
Bastardy. 

1. There is strictly no return to a peremptory writ of mandamus. It is 
to be obeyed. A certificate showing in general terms a perform- 
ance of the several specific acts commanded to be done, is the proper 
response to such writs. All other matter is surplusage and should 
be stricken out. State, ex rel. v. Board of State Canvassers, 17. 

2. Under the statute, the proper and only place for the filing of the orig- 
inal certificate of a canvass by the Board of State Canvassers of the 
votes cast at a general election for Governor in this State, is the 
office of the Secretary of State. Where such an original certificate 
is filed in this court as a response to a peremptory writ commanding 
a canvass, this court should direct its return to its only proper legal 
place of deposit. While it is the duty of this court te compel the 
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Board of State Canvassers to perform their duties, still the canvass 
made by them under our order is their canvass. This court is not 
a board of State Canvassers. Jd. 


3. Where, in a proceeding by mandamus, the question of the jurisdic- 


tion of the court has been heard and determined, a protest against 
the jurisdiction interpolated in the certificate of obedience to the 
peremptory writ should be stricken out. Having determined that 
we have jurisdiction, it is our duty to enforce our order, and that 
question cannot be thus again raised. Jd. 

Where a canvass for votes cast for persons at an election for the 
office of Governor of this State is commanded by a peremptory 
writ, a response showing a canvass of votes cast for other officers 
is surplusage, which the court of its own motion should strike out. 
Ia. 

Pleading over after judgment upon demurrer, and taking issue upon 
or replying to the pleading, is a waiver of the demurrer. Dupuis v. 
Thompson, 69. 

The entry of the grounds of a motion for new trial upon the motion 
docket, is a filing of the reasons for such motion with the Clerk as 
required by the statute. Id. 

The rules of practice of the Circuit Court require notice of a motion 
for new trial, and where the party fails to give such notice, the court 
may properly refuse to consider the motion. Jd. 

A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Id. 


. After a deed has been offered and read in evidence to the jury with- 


out objection, and the party offering it in evidence has closed, it is 
too late to insist upon the formal proof of its execution. Jd. 

Where a charge embraces several distinct propositions, a general ex. 
ception to the charge is not available if any one of the propositions 
is correct. Id. 

The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need net prove the 
advertisement when he puts in evidence the judgment, the execu- 
tion; the levy, the return of the sheriff, and his deed reciting due 
and legal advertisement and sale. Id. 


. The Court will not set aside the verdict of a jury upon questions of 


fact, where there is a conflict of evidence, unless it may well be as- 
sumed from the circumstances of the case that some improper in- 
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fluence has been brought to bear to affect such jury contrary to the 
right. Nickels and Gautier v. Mooring, 76. 

13. The court will not reverse a judgment simply for the reason that im- 
material evidence was introduced on the tria). It must appear that 
such evidence was legally prejudicial to the parties’ rights, or calcu- 
lated to have an injurious influence upon the minds of the jury, 
and to mislead them in their endeavors to arrive at a correct con- 
clusion. Id. 

14. It is not necessary that the court in charging the jury, as requested 
by counsel, should use the language of the counsel in announcing 
legal propositions ; and when the Court has already instructed the 
jury upon a question, it is not error to refuse to repeat the matter so 
charged, however correct the proposition may be. Jd. 

15. Franchises which are incorporeal hereditaments of an intangible na- 
ture, are not embraced within the meaning of the terms “ lands or 
tenements” in the act regulating the proceeding of unlawful de- 
tainer. Hence : Gibbs, et al. v. Drew, 147. 

16. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does not lie to recover possession ef a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Id. 

17. Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer, where defendant is in posssession under a lease made by the 
ancestor in her life-time. The right of possession and consequently 
the right of action passes to the administrator or executor as an in- 
cident of the asset. Scott v. Lloyd, et wz., 151. 

18. The trial of the issues of fact upon the traverse of the affiadavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Canova v. 
Colby & Gould, 167. 

19. Semble : That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit, to the satisfaction of the court or jury, in order to 
sustain his writ. Jd. 

20. A motion in arrest of judgment made at one term cannot (under the 
statutes of this State), be changed by amendment, or otherwise, at 
a subsequent term into a motion for a new trial. Sedgwick v. Daw- 
kins, 198. 

21. A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment, 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered dur- 
ing term, may be inquired into by the court at a subsequent term, 

















INDEX. 889 


PRACTICE—( Continued.) 
and if no such judgment was rendered by the court, such entry 


should be corrected. The corrections may be made upon parol ev- 
idence, and the presumption in this court is that there was suffi- 
cient to justify the action of the Circuit Court. Jd. 

92. Under the statutes of this State, certain occupying claimants, after 
judgment of eviction against them, may have the value of their im- 
provements assessed by a jury in a particular manner and under a 
special charge. This and other provisions ef the statute are of such 
character that the value of the improvements cannot be set off be- 
fore judgment against the mesne profits recoverable as damages in 
the action of ejectment. Duncan, et al. v. Jackson, et als., 338. 

23. It is the rule of the Code, as well as of the common law practice, that 
a party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or otherwise, 
to have matter already acquiesced in and accepted by him reviewed 
in an appellate court. Coker and Scheiffer v. Hayes, 368. 

24, A simple objection to a question when asked, without an exception 
to the ruling if the objection is overruled, presents a case of aband- 
onment of the objection. To make such a point available, it is 
necessary that an exception should be distinctly taken, and placed 
upon the record. Jd. 

25. A leading question should be permitted only when it appears essential 
to justice; where a witness is persistently unwilling, or biased, or 
there exists some like reason, the court should allow it. In some 
cases a party may and should be permitted to lead his own witness. 
This matter, however, is in the discretion of the court. It is not 
ground of error, and Appellate Courts universally refuse to review 
such exercise of discretion. Jd. 

26. After a witness has been examined in chief, and is recalled in rebut- 

_tal, the court may, very properly, prevent a simple repetition of his 

testimony. A party after his examination ef a witness, and after 
closing his testimony, has no absolute right to recall this witness 
to establish matters not in rebuttal. Whether this rule ought to be 
varied is a question for the Circuit Court, and an Appellate Court, 
if it interferes at all, should only do so where it sees that injustice 
has been done through this action. Jd. 

27. Questions leading to testimony apparently not pertinent to any issue 
are properly overruled. Jd. 

28. Where, upon the face of the record, a question clearly open to the 
objection that it is leading and suggestive is rejected, and no ground 
for its rejection appears upon the record, the action of the court 
must be attributed to this cause, notwithstanding the fact that the 
inquiry was as to matters properly admissible in rebuttal of antece- 
dent testimony. Td. 








890 


PRACTICE—( Continued.) 
29. 


30. 


31. 


32. 


36. 


37. 
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Where the trial is by jury, the charge of the court must be excepted 
to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminster IL, and such is the rule 
under the Code. Jd. 

Where the conflicts in testimony are of such character as to invo 
principally questions of credibility, this court will not assume to 
perform this exclusive function of a jury. Under the modern sys- 
tem, where parties are permitted to testify, the best tribunal to de- 
termine how far a man’s interest controls him is a jury of the vicin- 
age. An appellate tribunal is least of all fitted tor such a tunction. 
Ia. 

Facts alleged in support of a motion for new trial on the ground of 
surprise, must at least be sworn to, or supported by authentic docu- 
mentary evidence showing merits. The mere statement of a party 
is never sufficient. Id. 

Exceptions to the decision of the Court upon «a motion fur a new trial, 
are of no avail so far as they relate to rulings of the Judge upon the 
trial of a cause, if such rulings were not excepted to during the 
trial. This rule prevails as well in cases which arose under the 
Code as under the former and the present practice in this State. 
Godwin v. Bryan, 396. 


. The time for serving and settling exceptions, under the Code, may be 


enlarged by the Court or Judge. Pittman's Adm’r v. Myrick, 401. 


. Under section 28 of “ An act relating to jurors,” approved August 


1, 1868, the court is te determine the necessity of a view by the jury 
ot “the premises or place in question,” and having exercised a sound 
discretion in denying a motion for such view, this court will not 
interfere. Coker v. Merritt’s H2'r, 416. 


- In claiming the exemption of personal property levied upon by the 


sheriff, the only fact necessary to be sworn to under Section 7, 
Chapter 1715, Laws of 1869, is that the inventory “ contains a true 
and perfect list of all his personal property.” Loring v. Wittlich, 
498. 

In a suit commenced by summons, and in which an attachment is 
issued at the same time,a motion to dissolve the attachment will 
not prevent the plaintiff entering the defendant’s default for not 
pleading. Loring v. Wittich, 617. 

Where a judgment by default for want of a plea is regularly taken, 
an application to set aside the judgment and allow the defendant to 
plead is addressed to the sound discretion of the court. Jd. 


. After judgment by default, the court may allow the plaintiff to 


amend the record and proceedings, during the same term, but such 
amendment, unless it affects a substantlal mght of the defendant, 
does not give him a right to demand that the judgment be set aside. 
Ia. 


. A demurrer to pleas reaches the declaration, notwithstanding a pre- 
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40. 


41. 


42. 


43. 


vious demurrer to the declaration overruled. Where a party pleads 
over after demurrer overruled, the demurrer is waived, and, in con- 
templation of law, ceases to be a part of the record. Johnson v. 
Pen. & Per. R. R. Co., 623. 


A verdict that “*‘ We, the jury, find for the plaintiff, and assess his 


damages at $1,662.40, with legal interest from the 1st September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Co. v. Daniels, 677. 


The court will not reverse a judgment founded on the verdict of a 


jury for the sole reason that immaterial evidence was admitted by 
the court, when it is apparent that such evidence could not have 
influenced the jury in forming their verdict. Jd. 


A cause will not be remanded simply for the reason that there is a 


small excess in the amount of damages awarded by the verdict. 
The jurors are the proper judges from the evidence as to the amount 
to be awarded, and where the evidence will uphold the verdict, this 
court will not interfere. Id. 


D. brought his action against S. to recover damage sustained by rea- 


son of S's. negligence to one hundred and one pieces of hewn tim- 
ber. On the trial it appeared that one D. S. was jointly interested 
with the plaintiff in twenty-one pieces, and that P. was also jointly 
interested with plaintiff in thirty-two pieces. The jury found for 
the plaintiff and assessed his damages as sustained on the whole 
one hundred and one pieces. The defendant 8S. moved for a new 
trial, and the plaintiff D. having, before judgment, remitted the av- 
erage damages on the fifty-three pieces in which D. S. and P. were 
interested, the motion was denied, and judgment ordered for an 
amount equal to the average of the damage sustained by the plain- 
tiff D. on the timber owned by him alone: Held, To be no error, 
the evidence showing the timber to be of like quality and value, 
and the damage having been calculated and arrived at by an aver- 
age of the whole. Jd. 


44. Where there is an entire failure to state facts sufficient to constitute 


45. 


46. 
47. 


48. 


a cause of action, in a complaint under the Code, » failure to de- 
mur is not a waiver of such defect, but advantage can be taken of 
it at any stage of the cause. Pittman’s Adm’r v. Myrick, 692. 


In a prosecution under the statute for the maintenance of bastard chil- 


dren, the complaint should allege that the mother is a single or un- 
married woman. Andrew G. vy. Catherine A., 830. 


Such a prosecution must be in the name of the State. Jd. 
A denial by the court of the defendant’s right to plead any pertinent 


matter of law or fact in avoidance of or in answer to the complaint 
and its material allegations is error. Jd. 


The swearing of the jury to try the issue “‘ whether the defendant is 
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the father of the bastard child of. the-plaintiff,” that being the issue 
framed by the court against the objection of the defendant, as this 
issue assumes that a child has been born and isa bastard, is error ; 
it is also erroneous in that the State,.and not the complaining wit- 
ness, is the plaintiff, and the issue is- between the State and the de- 
fendant, and not between the witness- and the defendant. Td. 

49. The judgment in proceedings of this character, if against the ae- 
cused, should be in favor of the State, and not in favor of the com- 
plaining witness, the mother of the child. Jd. 

50. The expenses attending the birth of a bastard child, when allowed by 
the court under the statute, should be ascertained by proofs and not 
otherwise, so that the defendant may have an opportunity to contest 
the facts. Id. 

51. The form of the judgment ordered in such cases should be in strict 
compliance with the directions of the statute. Jvhn D. C. v. State 
ex rel, 554. 

52. In acommon law case an appeal lies only after a final judgment. 
City of St. Augustine v. Usina, 829. 

II. Equity. (Including Code cases of an equitable nature), see Mas 
ter in Chancery, Tender. 


1. The wife’s separate estate is an equitable estate where the legal title is- 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to asuit seeking to charge such estate. Dollner, Potter 
& Co., v. Snow et als., 86. 

2. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable to the 
law of the trust as disclosed by the deed or settlement which created: 
it. Jd. 

3. It is not a good answer to a creditor’s bill that the liability of one of 
the defendants as a special partner was limited by the articles of 
copartnership. Such plea should be made, if at all, when the orig- 
inal suit was brought. The judgment fixed the liability. Loring 
v. Dunning & Palmer, et als., 119. 

4. Acourt of equity will not entertain a bill for an injunction against 
a tax-collector who threatens to seize personal property without 
lawful authority, as such seizure would be a mere trespass remedia- 
ble in a court of law. Baldwin v. Tucker, 258. 

6. A suit in eqnity to recover the possession of lands under a legal title 
and for mesne profits, cannot be maintained. All the issues of law 
and fact in regard to the title and the rents and profits may be tried 
in a court of law. Cavedo v. Billings, et al., 261. 

6. Where there is a plea and an answer in support thereof, the answer 
cannot be regarded as a defence independent of the plea. When 
such a plea is set down for argument,. the matter of the answer 
should be considered in: connection with the plea,.and an order 
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everruling the plea disposes of the plea and answer. Hart v. San- 
derson’s Adm’ rs, 264. 

7. Where in such case the court, in disposing of the plea, confines itself 
to the consideration of the formal plea, independent of the answer 
in support thereof, it is error. Id. 

8. After the plea is overruled in such case, it is-error to set the cause 
down for hearing upon the bill and the answer in support of the 
plea. Jd. 

9. The recital in a bill brought by an assignee to recover assets which 
passed under the assignment that he is also a creditor of the in- 
solvent debtor, does not render the bill multifarious. Keyser, Judah 
& Co. v. Simmons, et als., 268. 

10. Chancery practice forbids a direct taxation of ccsts as between solici- 
tor and client against defendant; and the Code practice is not dif- 
ferent in this respect. State v. Florida Central R. R. Co., 708. 

11. Where the counsel has been employed to obtain or create a fund for 
the joint benefit of both parties, his fees, if he prevails, not if he 
loses, may be paid out of the funds; but where the interests of the 
parties are adverse, only the legal taxable costs can be allowed. 
Id, 

42. Notwithstanding an order directing a complaint to be dismissed, if 
the court has in its possession funds which have accrued from the 
management of the property, the subject-matter of the suit, it may 
direct payment of claims incurred for the protection and preserva- 
tion of the preperty during the action. Id. 

3%. The Circuit Courts under the Constitution of this State have no 
power to have a sale by their own officers by virtue of their decree 
of property in another circuit. Their authority in such cases does 
not extend beyond establishing the rights and defining the liens of 
the several parties before them. State, et al., v. J.P. d& M.R. R. 
Co., et al., 708. 

14. A case should not be remanded with directions to modify a judg- 
ment therein made, unless the proefs in the record authorize such 
modification. The existence of bona fide purchasers of State bonds 
is not established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Id. 

15. Where the evidence of a debt alleged to exist is a note, bond or mort- 
gage, the party seeking a final decree based thereon should produce 
such note, bond or mortgage. Jd. 

-16. There cannot be in the same case two inconsistent final judgments 
covering the same subject-matter against the same defendant, based 
upon the same pleadings by the same plaintiff. The first judgment 
cevering the subject must stand until it is reversed or opened and 
vacated. Jd. 
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17. Under the statutes of this State and the Code practice as modified, an 
appeal lies from a final judgment by default, which is similar in its 
character to a decree pro confesso under the practice anterior to the 
Code. Such judgment must conform to the matter of the plead- 
ings of which defendant has notice, the plaintiff not being allowed 
to take such decree as he can abide by. A judgment by default, 
inconsistent with the case made in the original complaint and con- 
forming to a new case made by an amended and supplemental 
complaint, filed three months after service of summons upon the 
defendant, without notice to him, is not authorized by the Code 
practice as modified by statute in this State. Jd. 

18. Bill filed by an executor against a co-executor to recover a pro rata 
share of compensation and commissions allowed by the order of 
the probate court and paid to and retained by the co-executor, who 
refases to pay over the share claimed by the complainant: Held, 
That the remedy at law is plain and adequate, no discovery is nec- 
essary, and chancery has no jurisdiction. Bellamy v. Hawkins, 733. 

19. A mortgagee seeking the foreclosure of a mortgage can have only 
such debts established as are within the terms of the mortgage. 
Tunno and Jessup & Co. v. Robert, 739. 

20. “Proof by affidavit to the judge” that the order requiring a defend- 
ant resident of another State to appear and answer has been pub- 
lished in the manner and for the time prescribed by law, is one of 
the requirements of the statute in order te perfect a constructive ser- 
vice. This proof must be made before the judge can grant an or- 
der taking the bill for confessed. Id. 

21. A cross bill is a pleading which necessarily precedes a final decree. 
Up to the hearing it is proper for the court upon proper showing 
under oath to permit such a bill to be filed. It is proper so to do 
when it appears that the suit as instituted is insufficient to bring 
before the court all matters necessary to enable it fully to decide 
upon the rights of the parties. Finlayson vy. Lipscomb, 751. 

22. Leave to file a supplemental bill in the nature of a bill of review 
should not be granted in a case where it is apparent that for months 
before publication and hearing, a reasonable degree of diligence on 
the part of the party would have resulted in his ascertaining the 
new evidence proposed to be brought forward. Where the new 
evidence appears to be the testimony of named witnesses and the 
other requirements of the law are complied with, the petition 
should be accompanied by the affidavits of such persons to the new 
facts alleged, or some good reason be given why they were not pro- 
duced. Some of the cases upon the subject of leave to file a sup- 
plemental bill in the nature of a bill of review considered. Jd. 

23. Where, in a foreclosure suit, the defence is a satisfaction of a mortgage 
debt, and the evidence in the case upon the part of the plaintiff con- 

sists of the debt established by judicial proceedings and outstanding 
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up to the institution of the suit, the mortgage, and plaintiff's denial of 
any payment or satisfaction, and the evidence upon the part of the 
defendant is his own testimony in direct conflict with this written 
evidence and the testimony of the plaintiff, the testimony of defend- 
ant’s son, which is uncertain and indefinite, and to part only of a 
conversation between the parties, and the testimony of a third party 
not plainly in conflict with plaintiff's testimony, the court should 
find for the plaintiff. Especially is this true when the assault upon 
the mortage debt involves the regularity and propriety of proceed- 
ings in a collateral suit. Under the peculiar circumstances of this 
case the decree is affirmed without prejudice to any right to pro- 
ceedings which the defendant may have, looking to a re-sale of the 
property alleged to have been sold by the fraud and covin of the 
plaintiff at a price less than its value, or to file an original bill to 
set the sale aside, or to his action for damages. Jd. 

24. A general demurrer to a bill, as for want of equity, will be overruled 
if there is any ground of equitable relief stated in the bill, even if 
there are any number of grounds of special demurrer. Thompson 
v. Maxwell, 773. 

25. Where, upon a foreclosure of mortgage, after decree and sale it is 
found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described ; or setting aside the de- 
cree in toto if necessary, and obtaining a sale of the mortgaged 
lands. Jd. 

26. An injunction should not be granted unless the bill contains a prayer 
therefor, nor should an injunction to stay proceedings at law be 
granted without bond and securities prescribed by statute, except in 
cases otherwise specially provided for by law. Jd. 

27. A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against a mortgagor or 
his tenant. Jd. 

28. A service of subpcena upon a sheriff, as ex-officio administrator, be- 
fore he has been ordered by the Judge of Probate to take charge of 
the estate of a deceased mortgagor, does not autherize a decree pro 
confesso. Wilson’s Adm’r, et als. v. Dibble, 782. 

29. Where there is a total absence of parties against whom a decree can 
be made, a plea in abatement should be sustained. Jd. 

30. Where parties holding a deed executed for the purpose of securing 
them for money due and advances to be made, and they on delivery 
of the deed gave to the grantor an agreement to convey to the 
grantor, on payment of a sum named, the interest of the grantees 
is a mortgage interest; and if they have taken possession of the 
premises against the consent of the grantor, and without foreclo- 
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sure, his proper remedy against them is at law, and not in equity, to 
recover the possession. Hndell & Son v. Walls, 786. 


31. The fact that complainant’s property was taken possession of by a 


mortgagee without foreclosure, while complainant was in custody 
of a committee as an adjudged lunatic, does not give him, after the 
restoration of his reason, a right to recover possession of his land 
by bill inchancery. Jd. 


III. Crmmnau. (See Cama Law.) 


PRESUMPTIONS. See Mridence, 7; Office and Officer, 2. 
PRINCIPAL AND INTEREST. 
1, Pending the consummation of a sale of land an injunction restrain- 


ing it was served on the parties, at the suit of a third person ; after- 
wards, by an arrangement by stipulation of the parties, including 
the plaintiffin the injunction suit, a conveyance of the land was made 
and the consideration secured by notes and mortgage payable at a 
day certain, one note without interest and others with interest, which 
notes and mortgage were deposited with a party in trust, subject to 
the determination and decree of the court in an injunction suit: 
Held, That the injunction was waived and did not attach to the 
notes and mortgage, and did not relieve the maker of the notes from 
the payment of interest thereon after maturity, and he was not re- 
strained by the injunction, or by the arrangement, from paying or 
tendering the money to the holder when due, according to the legal 
effect of his promise. Chandler & Wittich v. Wright, 510. 


2. A verdict, “ We, the jury, find for the plaintiff, and assess his dam- 


ages at $1,662.40, with legal interest from the 1st September, 1876,” 
expresses sufficiently the intention of the jury ; the time for which 
such interest is to be computed and the rate are fixed. The clerk 
can make the necessary calculation and embody the amount in the 
judgment. Simpson & Co. v. Danieis, 677. 


PRINCIPAL AND SURETY. 
1. At the date of a bond given by a Collector of Revenue, conditioned 





for the faithful discharge of his duties, the law provided that if any 
Collector should, without good and sufficient excuse, neglect to pay 
over, according to the requirements of law, any money collected by 
virtue of his office, he should be deemed guilty of embezzlement 
and punished by imprisonment, &c. Afterwards the Legislature re- 
pealed this law. In a suit against the Collector and his sureties 
upon the bond, the latter pleaded that they were discharged by such 
repeal, by reason that the bond was executed in view of the penal 
statute ; that its existence wasan inducement to their signing the 
bond, and that the repeal deprived them and the State of a remedy 
against the Collector to enforce payment of money collected by him. 
On demurrer to this plea: Held, Tnat it did not set up a defence in 
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favor of the sureties against a breach of the condition of the bond. 
State v. Smith, et als., 175. 

2. The sureties pleaded that after the Collector had begun to neglect his 
duties, they demanded of the Governor that he suspend the Collec- 
tor and appoint another to perform the duties under tke provisions 
of an act of the Legislature; but the Governor neglected gnd re- 
fased so to do, and the default of the Collector alleged ig this suit 
occurred subsequent to this request, whereby the obligors claim that 
they are not ligble. On demurrer to this plea: Held, That this plea 
did not set up a defence to the action; that the lackes or geglect of 
the officer of the Government in such case did not relieve the sure- 
ties. Jd. 

3. Sureties on the bond of an officer of a private cergoratiog whose 
office is annual, with power in him to hold until bie sncoegsor is 
elected and qualified, are bound only for the year for which he was 
chosen and for such further time as is reasonably @ufficieat.for the 
election and qualification of his successor, and no lomger. Guar- 
anteeing the good faith and honesty of such officer “ during hiscon- 
tinuance in office,” means not an indefinite period, or fer the time 
he may possibly hold such office by new elections, but his continu- 
ance in office under his then election and for the legal term. Mu- 
tual L. & B. Association ¥. Price & Price, 204. 

4, Sureties upon such bond are not discharged by the geglect of the offi- 
cers of the corporation to have, as prescribed by the eenstitution 
and by-laws of the corporation, periodical examisgetien of the books . 
of the officer whose sureties they ere. Bere loches, umgocompauied 
with fraud, is no ground of discharge. Jd. 


§. A suit by a co-surety against the heirs of @ deceseed co-surety for con- 
tribution is not barred by the statute of nen-cleim, the administra- 
tor having published the notice required by that stetyte and been 
discharged and the estate distributed before the cause of @etion ae- 
crued as between the sureties upon their bond. Gileon ¥. Mitchell, 
et als., 519. 

6. After the discharge of an administrator by due course cf le® and the 
distribution of the estate to the heirs, a suit im equity for eontribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. 4d. 

?. Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit im rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist #s. Filyau, 2 Fis. R., 94. 
Za. 


PROBATE JUDGE AND COURT. See Jurisdiction, (of Probate Court or 
Judge) 1, 2, 3. 
57 
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PROCESS. See Practice, (Hquity) 20,28; (Law), 36. 

PROMISSORY NOTE. See Husband and Wife, 4; Collector of Revenue, 
2, 8. , 

QUO WARRANTO. 


1. A pilot is not an officer within the meaning of the Constitution and 
statutes of this State; he is a person invested by law with peculiar 
powers and privileges connected with commerce, for the exercise of 
which a qualification is required by the State. The privileges and 
powers which Le has, being of a public nature, resulting from legis. 
lative grant, are franchises, If he is exercising such franchises 
without the qualification prescribed by the State, an information in 
the nature of a quo warranto may be brought by the Attorney- 
General. State, ex rel., v. Jones, 306. 

2. A plea is a sufficient responge to an information in the nature of a quo. 
warrant, if it cets up fucks showing @ right to exercise the office or 
franchise alleged to have been usurped. Where a statute prescribes 
a qualification for exercising an office or franchise, the plea need not 
be framed in the words of the law. It is sufficient if the facts set up 
show clearly the right. Za. 


RAILROADS. See Common Carriers, Corporations, Florida State Bonds, 
Internal Improvement Act and Fund. 

1. Franchises which are incorporeal hereditaments of an intangible na- 
ture, are not embraced within the meaning of the terms “ lands or 
tenements” in the act regulating the proceeding of unlawful de- 
tainer. Hence: Gidds, et al, v. Drew, 147. 

2. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does net lie to recover possession of a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Id. 

8. Under the provisions of the statutes regulating the exchange of State 
bonds with the Jacksonville, Pensacola and Mobile Railroad Com- 
pany ‘or its bonds, the State was to occupy two relations to the pur- 
chasers of the bonds of the State. The first was that of primary 
debtor tc the holder, and the second was that of trustee holding the 
bend of the company and the lien created by the act to secure pay- 
ment to ibe party who advanced money to the company. The 
Legislature had no authority to create the first relation. It did 
have power to create the second, and a decree based upon the rela- 
tion of primary debtor as fixed by the statute is erroneous. The 
case of Holland vs. The State of Florida, 15 Fila., 456, and the case 
of the State of Florida, et al., vs. the Florida Central Railroad Com- 
pany, et a/., 15 Fla., 724, commented upon and followed, so far as 
applicable to this case. State and Trustees v. J. P. & M. R. R. Oo., 
et al., 708. 





| 
| 
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RECEIVER. See Funds in Court; Practice, (Hquity) 11, 12. 
RECORDS OF COURT. See Amendment. 
A court of record has inherent power to correct the mistakes of its 


officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered 
during term, may be inquired into by the court at a subsequent term» 
and if no such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol evi- 
dence, and the presumption in this court is that there was sufficient 
to justify the action of the Circuit Court. Sedgwick y. Dawkins, 198. 


REMITTITUR. 
D. brought his action against 8. to recover damages sustained by rea- 


son of 8’s. negligence to one hundred and one pieces of hewn tim- 
ber. On the trial it appeared that one D. 8. was jointly interested 
with the plaintiff in twenty-one pieces, and that P. was also jointly 
interested with plaintiff in thirty-two pieces. The jury found for 
the plaintiff and assessed his damages as sustained on the whole one 
hundred and one pieces. The defendant 8. moved for a new trial, 
and the plaintiff D. having, before judgment, remitted the average 
damages on the fifty-three pieces in which D. 8. and P. were inter- 
ested, the motion was denied, and judgment ordered for an amount 
equal to the average of the damage sustained by the plaintiff D. on 
the timber owned by him alone: Held, To be no error, the evidente 
showing the timber to be of like quality and value, and the damage 
having been calculated and arrived at by an average of the whole. 
Simpson & Co. v. Daniels, 677. 


RULES OF PRACTICE. See Appeals, 1,7; New Trial, 1, 2. 
SENTENCE. See Criminal Luu, 5. 
SEPARATE ESTATE OF WIFE. See Husband and Wife. 
SET-OFF. See Hjectment, 5. 
SHERIFF. See Administrators and Executors, 6; Hvidence,2; Parties, 1. 
STATE. 

No officer can bind either the State or county unless there is authority, 


either expressed or necessarily implied, given by law to make the 
contract sought to be enforced. County of Nassau vy. Downie, 171. 


STATUTES CONSTRUED AND REFERRED Tu. 
AGRICULTURAL COLLEGE. 


Chapters 3045, 1766, 1905, Laws; Act of Congress July 2, 1862. 
State, ex rel. v. Knowles, ct als,, 577. 
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STATUTES CONSTRUED AND REFERRED TO—~(Continued.) 
ALTERING Marks oF ANIMALS. 
Chapter 1637, Chapter IV., Section 51, Laws. 
Story & Sullivan v. State, 564. 
AMENDMENT. 
Chapter 1096, Laws. 
Loring v. Wittich, 617. 
APPEALS, TIME IN WHICH CAN BE TAKEN. 
Ohapter 3008, Laws. 
Alvord, Kellogg & Campbell v. Little, 158. 
APPRENTICE. 
Thompson’s Digest 227, Chapters 1471, 1557, Laws; 5 Eliz. Ch. 4, 
$31; 54 Geo. III., Ch. 96. 
State, ex rel. v. Jones, 306. 
Bag. irrs. 
Chapters 47, 1815, 1981, Laws. 
County of Nassau v. Downie, 171. 
BAstaRpyY. 
Thompson’s Digest, 228, 229. 
John D. C. v. State, ex rel., 554. 
Andrew G. vy. Catherine A., 830. 
Bm. oF PARTICULARS. 
Chapter 1096, Section 3, Laws. 
Loring v. Wittich, 617. 
Bonds OF THE STATE OF FLORIDA. 


Chapters 1716 and 1731, Laws. 
Trustees I, I. Fund v. J. P. & M. R. R: Co., 208. 


OnLADMANTs, OCCUPYING. 
Chapter 238, Laws. 
Duncan, et al. v. Jackson, et als., 838. 
OOLLECTORS OF REVENUE. 
Chapter 1713, Section 52, Laws. 
State y. Smith, et als., 175. 
Chapter 1966, Section 65, Laws, 
State, ex rel. v. Drow, 308. 
Costs, PowER TO REQUIRE SECURITY FoR OR Deposit TO CovaR mn 
SurPREMB COURT. 
Chapter 1938, Laws; Statute of Gloucester, 6 Ed. I. Ch. 1, § 8. 
Robinson v. Roberts, 156. 
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STATUTES CONSTRUED AND REFERRED TO— Continued.) 
CRIMINAL PROCEEDINGS BEFORE JUSTICES OF THE PEACE. 
Chapter 2093, §§ 1 and 14, Laws; Chapter 1693, $1, Laws. 
Fx-parte, Alfred Hunter, 575. 
DecrEB Pro CoNnFESsSO. 
Thompson’s Digest, 452. 
Tunne and Jessup & Co. v. Robert, 738. 
DISCRETION OF CoURT. 
Chapter 1096, Section 34, Laws. 
State, ex rel. v. Jones, 306. 
Chapter 1628, Section 28, Laws. 
Coker v. Merritt's H2’r, 416. 
EJECTMENT. 
Chapters 233 and 999, Laws. 
Dunean, et al. y. Jackson, et als., 338. 
ELEcTION Law. 


Chapter 1868, Section 4, Laws. 
State, ex rel. v. Board of State Canvassers, 17. 


ENGLISH STATUTES. 
5 Eliz., Ch. 4, $31; 54 Geo. IIL, Ch. 96. 
State, ex rel. v. Jones, 306. 
Statute of Gloucester, 6 Ed. I., Ch. 1, §2. 
Robinson v. Roberts, 156. 
Statute of Westminister, II. 
Coker & Scheiffer v. Hayes, 368. 
29 Chas. IT. 
ates’ Adm’r vy. Jones’ Exz’r, 216. 
5 Geo. I., Ch. 18; Thomp. Comp. Eng. Statutes (manuscript), p. 38. 
Loring, et al. v. Wittich, 323. 
Exceptions, BILL oF. 
Thompson’s Digest, 351, §3. 
Robinson v. Matthews, 319. 
Mayo v. Hynote, 673. 


EXCEPTIONS TO CHARGE OF JUDGE To JURY, AND TO PROCEEDINGS. 
Code of Procedure (Chapter 1815), Section 210, Statute of West- 
minister IL. 
Ooker & Scheiffer v. Hayes, 368. 
BxgMPTION OF PROPERTY FROM FoRcED SALE. 
Chapter 1715, Sections 7 and 8, Laws. 
Loring v. Wittich, 498. 
FALsE PRETENCE. 
Chapter IV., Section 50 of Chapter 1637, Laws. 
Hamilton vy. State, 288. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
INJUNCTION Bonp. 
Thompson’s Digest, 454; Chapters 526 and 1098, Laws. 
Thompson v. Maxwell, 773. 


INTERNAL IMPROVEMENTS. 
Capters 610, 936, Laws. 
Trustees I. I. Fund y. St. Johns Railway Co.,531. 
Trustees I. I. Fund, et al.v.J. P. & M. R. R., et al., 708. 
Act of Congress, September 28, 1850. 
Id. 
Chapters 610, 734, Laws. 
State, ex rel. v. Sullivan, 791. 


JUDGMENTS OF JUSTICES OF PEACE, Fitina TRANSCRIPT IN CLERK’s 
OFFICE AND IssUING EXECUTION ON. 
Chapter 2040, Sections 43, 44, Laws. 
Bucky v. Willard, 330. 


JURORS AND JURY. 
Chapters 47,1815, 1981, Laws, (Thomp. Dig., 438-9. 
County of Nassau vy. Downie, 171. 
Chapters 2046, 1628, 2043, 3010, Laws. 
Gibson v. State, 291. 
Chapter 1628, Section 28, Laws. 
Coker v. Merritt's Ex’r, 416. 


LANDLORD AND TENANT. 
Chapter 2044, Laws. 
Barnett v. Togni, 328. 
MortTGaGeE. 
Thompson’s Digest, 180, Section 4. 
Thompson v. Maxwell, 773. 
Motion FOR NEw TRIAL OR IN ARREST OF JUDGMENT, FILING OF 
REASONS FOR. 
Thompson’s Digest, 351, Section 2, paragraph 1. 
Dupuis v. Thompson, 69. 
Sedgwick v. Dawkins, 198. 
New York CoRPoRATION ACT. 
Flash, Lewis & Co. v. Conn, 428. 
Non-cLamm, STATUTE OF. 


Thompson’s Digest, 206, 207. 
Gibson v. Mitchell, et als., 519. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
OFFICE, TENURE OF, OF CrrcuIT JUDGES. 
Chapter 1633, Section 2, Laws. 
Advisory Opinion, 841. 
Pitots, APPRENTICESHIP OF. 
Chapter 1893, Section 3, Laws. 
State ex rel., v. Jones, 306. 
Reau ESTATE TO BE CONSIDERED ASSETS. 
Thompson’s Digest, 202, Sec. 7, par. 2, Chapter 1782, Laws. 
Scott v. Lloyd, et ux., 151. s 
REVIVAL OF STATUTES. 
Thompson’s Digest, 22. 
County of Nassau v. Downie, 171. 
SALE oF LANDS TO Pay Dests or TEsTATOR OR INTESTATE BY PRo- 
BATE JUDGE. 
Thompson’s Digest, 202, 203. 
Hays Adm’x v. McNealy, 409. 
SALE OF PROPERTY BY FEME COVERT. 


Section 4, act March 6th, 1845; Thompson’s Digest, 221, section 5. 
Tunno and Jessup & Co. v. Robert, 738. 


SHERIFF. 
Thompson’s Digest, 198-9; Chapter 157, section 3, acts ef 1848. 
Wilson’s Adm’r, et al., v. Dibble, 782. 
SEPARATE EsTaTE OF MARRIED WoMEN. 


Thompson’s Digest, 221, act March 6, 1845. 
Doliner, Potter & Co, v. Snow, et al., 86. 


SERVICE BY PUBLICATION. 


Thompson’s Digest, 452. 
Tunno and Jessup & Co. ¥. Robert, 788. 


Setrinc AsIDE ExEcuTION IssvED By CLERK oF Circuit CouRT on 
JUSTICES’ JUDGMENT. 

Thompson’s Digest, 360, Section 6. 

Bucky v. Williard, 330. 
 STaTUTE or FRAUDS. 

Thompson’s Digest, 217, 218; 29 Charles IT. 
Tate's Adm’r vy. Jones’ Ez’r, 216. 

Thompson’s Digest, 177, 218. 
Tunno and Jessup & Co. v. Robert, 738. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
UNLAWFUL DETAINER. 


Chapter 1630, Laws. 
Gibbs, et al., v. Drew, 147. 


VENUE IN AgracumEent Cases. 
Thompeon’s Digest, 369, 370, 326. 
Canova ¥. Colby & Gould, 167. 


WITNEss. 


Chapter 1983. 
Tunno and Jessup & Co. v. Robert, 738. 


Writ oF Exrorn, AMENDMENT OF. 
5 George L., Ch. 18; Thomp. Comp. Eng. Statutes, (Manuscript) 
page 38; Chapter 1096, Section 74, Laws; acts of Congress, June 
1st, 1872, Chapter 255, Section 3, Volume 17, page 196. 
Loring, @ al., v. Wittich, 323. 


Writ or Ermror mv Maseas Corpus Cases. 


Thompson's Digest, 529, 530, 446, 447. 
Tyler v. Painter, 144. 


STATUTE OF FRAUDS. 


1. In pursuance of a parol agreement for the sale and conveyance of 
lands, the purchaser paid the price agreed on in full; the purchaser t 
was @ tenant at wiil, in possession at the time of making the agree- 
ment, and afterwards remained in possession, erected a dwelling | 
house and fences, enlarged the enclosures, cultivated the land, set 
out fruit trees end pruned the trees already grown, and treated the 
property as his own, enjoying it as the home of his family, receiy- 
ing the cropsend the proceeds of the fruit for years, with the know]- 
edge and without objection by the seller or his heirs or representa- 
tives: Held, Upon bill filed for a specific execution of the agree- 
ment: 

2. That upon @ parol agreement for the sale of lands, the payment of 
the purchase price alone is not sufficient to take the case out of the 
statute of frauds. Tates’ Adm’r v. Jones’ Hz’r, 216. 

$. That the payment of the purchase-money, followed by delivery of 
possession, under a parol agreement for a sale of lands, or followed 
by « coatinned possession by the purchaser, (if already in posses 
sion,) and circumstances showing that the subsequent possession 
was inconsistest with the original tenancy, and was censistent only 
with, and legitimately referable to the agreement for a purchase and } 
sale, constitute sueh part performance that the seller is estopped ‘ 
from insisting that the agreement was not signed, and a specific ex- 
ecution of the agreement may be decreed.- Id. 

4. There is no rule that the improvements made by a purchaser under a 





. 
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STATUTE OF FRAUDS—(Continued.) 


parel agreement for the purchase of lands shall be of any specified 
value, in order to warrant the inference that they were made 
with reference to the contract. It is enough that they are of such 
a character, and made under such circumstances, that it will be in- 
ferred that they were made because of the agreement te convey. Ji. 


STATUTE OF LIMITATIONS. 
1. A promise by a member of a late copartnership, made after dissolu- 


2 


tion and before a suit is barred by the statute-of limitations, to pay 
a partnership debt, will not prevent the running of the statute so as 
to estop the other partner from availing himself of the defence of 
the statute as against the original cause of action; and this whether 
the creditor was aware of the dissolution or not. Tate v. Clements, 


339 


. Nor does an admission by one partner, after dissolution, that a debt 


is due, bind the other late partner so as to take the case out of the 
statute as to the latter. Jd. 


3. The “cause of action” in a suit for goods sold is the express or im- 


plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute of limitations, must be shown to defeat the 
operation of the statute. Jd. 


4. A member of a copartnership, after the dissolution, has no agency 


or 


growing out of the former partnership relation to create or perpet- 
uate a liability of his late copartner for partnership indebtedness as 
against the operation of the statute of limitations. Jd. 


. Asuit by a co-surety against the heirs of a deceased co-surety for 


contribution is not barred by the statute of non-claim, the adminis- 
trator having published the notice required by that statute and been 
discharged and the estate distributed before the cause of action ac- 
crued as between the sureties upon their bond. Gibson v. Mitchell, 
et als., 519. 


. The presentation of such claim to the discharged administrator is of 


no effect. Jd. 


After the discharge of an administrator by due course of law and the 


distribution of the estate to the heirs, a suit in equity for contribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. Jd. 


Such suit is not a suit against heirs upon the bond of the ancestor to 


recover a personal judgment against them, but is in the nature of a 
suit ¢z rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist vs. Filyau, 2 Fla. R., 94. 
Ia. 


’ 
STATUTE OF NON-CLAIM. See Statute of Limitations, 5, 6, 7, 8. 
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STATUTORY SEPARATE PROPERTY OF WIFE. See Husband 

and Wife. 

STOCKHOLDERS. See Corporations. 

SUPERSEDEAS. See Writ of Hrror,3; Appeals, 2. 

SUPPLEMENTAL BILL IN NATURE OF BILL OF REVIEW. 

See Pleading, 15. 

SUPREME COURT. See Appeals, Jurisdiction (of Supreme Court), Prae- 

tice (Equity), 14; Writ of Error. 

SURETIES. See Principal and Surety. 

SURETIES OF THE PEACE. See Criminal Law, 1, 2. 

SURPRISE. See New Trial, 9. 

SURPLUSAGE. See Mandamus, 5; Criminal Law, 5. 

TAXATION AND TAXES. 

1. A note whereby the maker promises to pay a sum of money “ for 
value received on account of taxes on the property of the estate of 
L. and others for the year 1872,” does not give a right of action to 
the payee, as the law does not recognize this mode of collecting 
taxes, and there is no allegation in the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson v. Gam- 
ble, 687. 

. A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 

3. Whether the publication of the list of lands advertised to be sold for 

unpaid taxes by a collector creates the relation of debtor and cred- 
itor as between the collector and the publisher, guere? 

4. Commissions for collecting taxes. 

See Collector of Revenue, 1. 
. Exemption from taxation and contracts as to such exemption. 
See Constitutional Law, 17, 18. 
6. Injunction against collection of taxes. 
See Injunction, 1, 5. 


TENDER. 
A tender of a sum less than the amonnt due upon the note is of no avail. 
Chandler & Wittich v. Wright, 510. 
TRESPASS. See Injunction, 1. 


TRUSTS AND TRUSTEES. See Mortgage, 1,7,8; Internal Improvement 
Act and Fund, 1, 2, 3, 4, 5,6, 7; Florida State Bonds, 1,3; Rail- 
roads, 3; Husband and Wife, 1, 2, 5. 


UNLAWFUL DETAINER. 


1. Franchises which are incorporeal hereditaments of an intangible na- 
ture are not embraced within the meaning of the terms “ lands or 


vo 
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UNLAWFUL DETAINER—(Continued.) 
tenements ” in the act regulating the preceeding of unlawful detain- 
er. Hence: Gibbes, et al. v. Drew, 147. 

2, A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does not lie to recover possession of a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Td. 

3. Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer where defendant is in possession under a lease made by the 
ancestor in her life time. The right of possession, and consequent- 
ly the right of action, passes to the administrator or executor as an 
incident of the asset. Scott v. Lloyd, et uz., 151. 


VENDOR'S LIEN. See Internal Improvement Act and Fund, 5. 


VENUE. 

1. The trial of the issues of fact upon the traverse of the affidavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Canova v. 
Colby & Gould, 167. 

2. Semble: That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit to the satisfaction of the court or jury, in order to sus- 
tain his writ. Jd. 


VERDICT. 

A verdict that “We, the jury, find for the plaintiff, and assess his 
damages at $1,662.40, with legal interest from the 1st September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
Clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Co. v. Daniels, 677. 


WAIVER. See Injunction, 2. 
WITNESSES. See Evidence. 

1. Iu an action of bastardy the mother has an interest in the result 
which may be taken into consideration by the jury in considering 
her credibility as a witness, and the court should have so instructed 
the jury when requested so to do by the defendant’s counsel. John 
D. C. v. State, ex rel., 554. 

2. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know whata majority of his neighbors or associates say 
or think of his character for truth. Robinson v. State, 835. 

3. It a witness testifies that he knows the reputation for truth and vera- 
city of the party to be impeached where he lives, the questions as to 
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WITNESSES—{ Continued.) 
whether the reputation is good or bad, and whether from that repu- 
tation he would believe him under oath, are preper. Id. 

4. The opposing party can, upon cross examination, ascertain the ex- 
tent of the information of the witness, and the sources of his know- 
ledge. Jd. , ‘ : 

5. A juror after solemnly entering his verdict in court ss not to be be- 
lieved or heard whenever he afterwards swears that he never ap- 
proved or consented to the verdict. After the return and affirm- 
ance of a verdict in open court the testimony of jurors as to the mo- 
tives and influences by which their deliberations were governed 
should not be received. Coker & Scheiffer v. Hayes, 368. 


WORDS. 


Cause or Action. See Partners and Partnership, 11. 

During His CONTINUANCE IN OFFICE. See Principal and Suvety, 3, 
Heap or Famity Resipine In THis State. See Hremptions, dc., 1. 
LANDS AND TENEMENTS. See Unlawful Detainer, 1. 


WRIT OF ATTACHMENT. See Attachments. 
WRIT OF ERROR. See Appeals; Habeas Corpus, 1, 2. 


1. A writ of error issued to bring up a judgment wherein the plaintiff 
in error and nine others were parties defendant, being responded 
to by sending the record of a judgment wherein the plaintiff in 
error is the only party defendant, will be quashed on motion, 
Loring, et al., v. Wittich, 323. 

2. If, however, before entry of the order, the plaintiff in error moves to 
amend the writ so as to make it conform to the record, this court 
may, under its statutory powers, allow the amendment. The prac- 
tice in England and the United States as to amending writs of error 
considered. Id. 

3. An order of the Circuit Judge refusing to allow a supersedeas upon an 
appeal from the County Judge in a case at law, is not a final judg- 
ment from which an appeal or writ of error will lie. Barnett y. 
Tognié, 328. 

Semble: There is no provision of the Constitution or statutes authoriz- 

ing a review in the Supreme Court, by appeal or writ of error, of a 

determination by the Circuit Court upon an appeal from a judgment 

of the County Judge in proceedings before him, relating to the un- 
lawful detention of lands and tenements. Jd. 





































